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REPORTS OF CASES 



DEOIDED UNDER 



THE COMPANIES ACTS. 



In be BLACKBURN AND DISTRICT BENEFIT BUILDING court op 

SOCIETY, Ex PARTE GRAHAM. appeal. 

Before 
Lord Khher, 
Winding up — Bent-charge on Land in Possession of Liquidating Company — Not a M II., 

Debt or Claim ProvahU within Companies Ad, 1862, sec, 158 — Possession Cotton, L.J., 

coniinued by Liquidators tiU Interest therein disclaimed — Arrears of Bent- iwao 

charge a>ccrued svhsequenUy to Disclaimer — No Claim thereby established, ^^ 

Land subject to a reut-chaige became vested by an oi>der made under June Qth. 
section 203 of the Companies Act, 1862, in the official liquidators of a 
Building Society which had been in possession as mortgagee. At the 
commencement of the winding-up all the rent-charge then payable had 
been paid. The liquidators continued in possession for some time, and duly 
paid the rent-chaige, but the income from the land having subsequently 
become insufficient to pay the rent-chax^e, they obtained from the Court 
liberty to disclaim the property. They thereupon gave notice of dis- 
claimer of all interest in it to the owner of the rent-charge and to the 
occupier of the land. The former claimed to prove in the winding-up for 
arrears of rent-charge accrued after the notice of disclaimer. 

Held (affirming the decision of Bristowe, V.-C, County Palatine of 
Lancaster), that the liability to pay the rent-charge depended on the 
possession of the land when the charge became due, and that, there being 
no arrears due at the commencement of the winding-up, there was at that 
time no debt or claim provable against the company within the meaning 
of sec. 158 of the Companies Act, 1862. 

Also, that the facts negatived the possession of the land by the liquidators 
having been an enjoyment for the benefit of the liquidation, and that no 
claim was thus established by the acts of the liquidators subsequently to 
the commencement of the winding-up. 



T 



HIS was an appeal from a decision of the Vice- Chancellor of 
the County Palatine of Lancaster. 

vC.C. — VOL. n. B 
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Society, 
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I88fl.\ '•. By deed dated June 20, 1872, the Rev. P. Graham conveyed a 

« • • • 

hTtt"' ' *P^®^® ^^ ^^^^ ^^ 0^®^ Darwen, in Lancashire, to the use that an 
-.BLAeMUEN annual rent-charge of £69 28. 9d. should he paid thereout to him- 

41(1^ District , , * 

self, his heirs and assigns, hy equal half-yearly payments, with 
powers of distress and entry in case of default in payment, and, 
suhject thereto, to the use of Joshua Leach and John Leach as 
tenants in common in fee, and they covenanted for themselves, 
their heirs and assigns, for punctual payment of the rent-charge. 
They some time later conveyed the land, suhject to the rent-charge, 
to the Cotton Hall Brick and Pipe Company, who, on March 25, 
1875, mortgaged it in fee to the Blackhum and District Benefit 
Building Society. The mortgaging company went into liquidation 
in 1878, whereupon its liquidator disclaimed the property, and the 
Building Society remained as mortgagee in possession. In May, 
1880, the Society granted a lease of the land to Wray for five years, 
and he suh-let it to Grimes. In 1881 an order was made hy tha 
Palatine Court for the winding-up of the Building Society as an 
unregistered company under section 199 of the Companies Act, 
1862, and in February, 1882, an order was made, under section 208 
of that Act, for vesting all the assets of the Society in the official 
liquidators. Grimes, the sub-lessee, paid his rent to the liquidators 
till May, 1885, when the lease to Wray expired, and during that 
time the liquidators duly paid the rent-charge to the Bev. P. 
Graham. On the expiration of the lease the income from the 
property became insufficient to pay the rent-charge, and the liqui- 
dators, in June, 1885, got liberty from the Court to assign the land 
to any person for any or no consideration, or to quit possession 
upon such terms as they might think advisable. They thereupon 
gave notice to Grimes and to the Bev. P. Graham that they re- 
nounced their possession of and all interest in the land, but, 
although they negotiated with the latter for a reconveyance of it 
to him which he verbally agreed to, no written agreement or recon- 
veyance was in fact ever made. Mr. Graham died in May, 1887, 
and the liquidators then gave a notice to the executors and trustees 
of his will similar to that which they had given him. On Sep- 
tember 8, 1887, the liquidators conveyed the land for a nominal 
consideration to one Clough. On September 26, 1887, Grimes 
being still the occupier, the executors and trustees of Mr. Graham's 
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"will distrained against him for arrears of rent-charge, and £60, 1889. 
part thereof, was then paid by him. In January, the executors Xn&Jb 
and trustees commenced an action against the liquidators personally Blackbuen 
for the balance, but this was stayed by the Divisional Court, and Bbnbpit 
they then applied to prove in the winding-up of the Society for 
;£89 10s., balance of the amount of the rent-charge which accrued 
between November 1, 1885, and September 8, 1887 ; but the claim 
was disallowed by the registrar, and, on appeal, by the Yice-Ghan- 
cellor* The trustees then brought this appeal. 

Buckley f Q.C., and T, Clarkson^ for the appellants : — 

The land was, by the vesting order made under section 208 of 
the Companies Act, 1862, vested in the liquidators of the Society. 
They retained the ownership of it till September 7, 1887, and they 
must be liable till then to pay the burden on the land, that is, the 
rent-charge, even if the covenant to pay it does not run with the 
land : Austerberry v. Corporation of Oldham (a). The only way 
of relieving themselves of the liability was to get rid of the land ; 
the notices they gave to Mr. Graham and then to his executors 
would not relieve them: Thomas v. Sylvester (b). Moreover 
section 168 of the Act of 1862 says that in a winding-up *' all 
claims against the company, present or future . . . ascertained 
or sounding only in damages, shall be admissible to proof against 
the company,*' and that clearly includes such a liability as this. 
[They cited In re Haytor Granite Co. (c) ; Horsey* s Claim (d) ; 
Lillington's Case («) ; Whitaker v. Forbes (/) ; Macfarlane's 
Claim (g) ; In re Gartness Iron Co. (ft) ; Gooch v. London Banking 
Association (i).] 

Neville, Q.C, and Snow, for the official liquidators, were not 
called upon to argue. 

Lord Esheb, M.B. : 

In this case there is an appeal from a refusal by the Yice- 



(a) 29 Ch. D. 760. 
(5) L. R. 8 Q. B. 368. 

(c) L. R. 1 Ch. 77. 

(d) L. R. 6 Eq. 661. 

(e) 4 Co. Rep. 38a. 



(/) 1 C. P. D. 61. 
Ig) 17 Ch. D. 337. 
(h) L. R. lOEq.412. 
(i) 32 Ch. D. 41. 
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4 COMPANY BEPORTS. 

1889. Chancellor of the Palatine Court to admit a claim to prove for 
In bb arrears of rent-charge dne to the claimants. The claim to prove 
^D^DisTOi^ was made, not at the commencement of the winding-up of the 
Benefit company, but at a much later period, the arrears of rent-charge 
Society, having become due during the winding-up. I cannot help thinking 
qLIexu^ they brought it as a claim, which was not due at the commence- 
ment of the liquidation, but had become due during the liquida- 
tion. But both here and before the Vice-Chancellor they have put 
it either in that view or in the alternative, namely, that there was 
a claim existing at the commencement of the winding-up which 
could have been valued at that time. 

We must first consider what the claim was for. It was for a 
rent-charge reserved on the conveyance of freehold property. As 
a matter of fact, at the commencement of the winding-up all the 
rent-charge then payable had been paid, and there was none in 
arrear. 

But it is said that there was then a claim against the assets of 
the building society in respect of these arrears within the meaning 
of the Companies Act. That depends upon what is meant by a 
claim. It must, of course, mean a legal claim resting on some- 
thing in the nature of a liability or obligation. Therefore the 
question resolves itself into this — was there any liability or obliga- 
tion with regard to the rent-charge at the time of the commence* 
ment of the winding-up ? It was contended, on the authority of 
Thomas v. Silvester (k), that the claim could be made, because the 
liability for the rent-charge was a debt. But that case did not 
decide anything of the sort. All that was decided in that case was 
that it was a claim arising out of an interest which a tenant has 
in the possession of land and in the profits of the land at the time 
when the rent-charge became due. It was so far a right in respect 
of the enjoyment of the land, that before the passing of the 
Common Law Procedure Act it was the subject of a real action 
which was not brought on contract, but on a right arising out 
of the land ; and it was held that when real actions were abolished, 
another remedy, namely, an action of debt, was left, otherwise the 
owner of the rent-charge would be left without any legal remedy. 

(k) L. R. 8 Q. B. 368. 
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Bat the Court did not say that the rent-charge itself was a debt ; i889. 
for an action of debt was not confined to what was properly a debt, i^T^ 
but might be brought for anything that had become payable from Blackbuhn 
a person before action brought, as in the case of an action for a 
penalty under an Act of Parliament. In the case to which I have 
referred, Quain, J., says(Q : ''If a man comes into possession of 
land as tenant in fee, he is the pernor of the profits of the land, 
and was liable to a real action for the non-payment of a rent-charge 
created by a former tenant in fee ; if this be so, since real actions 
are abolished, an action of debt will lie." Therefore they say it is 
an action arising out of the possession of land, and that any pernor 
of the profits was liable to an action. In that case the rent-charge 
had become due while the defendant was in possession as tenant 
in fee. 

In Whitaker y. Forbes (m) the same question was considered. 
There the action was brought for a rent-charge due whdn'the 
action was brought, but it was out of land in Australia. It was 
contended that the action would not lie, because the venue was not 
here but in Australia, where the land was. If the liability was on 
contract the venue would be transitory; therefore, the question 
was whether the liability arose out of the possession of the land or 
out of contract. It was held that the liability arose out of the 
possession of the land, and that the action could not lie in 
England. I said in that case (n), '' In an action of debt the venue 
is primd facie transitory, but I think, though that is so, we are 
bound by the authority of the decisions cited in the note to Thurshy 
V. Plant in Wms. Saunders (o), to hold that in some actions of debt 
the venue is not transitory, as, for instance, in actions for penalties. 
There the statute makes the venue local, but the note is also 
authority for saying that where there is no contract or covenant, 
but the debt only arises by reason of privity of estate, that is to 
say, when the liability depends on the defendant's being in posses- 
sion of the estate charged and not on privity of contract, then the 
venue is local, and the action must be brought in the locality where 
the land is situated." And so it was held by the Court. There- 



(0 L. K. 8 Q. B. 372. 
(w) L. R. 10 C. P. 683. 



(n) L. R. 10 C. P. 586. 

(o) Sir E. WilliamB' edition, p. 308. 
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1889. fore that case is onr authority for saying that a claim to recover a 
l^^ rent-charge arises not ont of contract bnt ont of priyity of estate. 
BLACKBitRN There are authorities for saying that if a person who did not create 
the rent-charge and had not contracted to pay it, was in possession 
of the land ont of which it issues, he is liable for breach of duty in 
not paying it while he is in possession of the land, but unless he 
was in possession while the rent-charge became due there is no 
claim against him. If, therefore, at the commencement of the 
winding-up there was no rent- charge due, the company are not 
guilty of any breach of duty in respect of such rent-charge ; they 
had not covenanted to pay it, and there was no obligation on their 
part to pay anything towards it. Their only liability was if they 
were in possession of the land when the rent-charge became due. 
I have no doubt, therefore, that there was no claim on the company 
at the commencement of the winding-up within the meaning of the 
Act. It must be a claim arising out of a liability recognised by 
the law. 

Then, was there any liability on the liquidators after the com- 
mencement of the winding-up ? It was said that they had taken 
possession of the estate for the benefit of the liquidation, and that 
as they had taken the benefit of the estate they must be bound by 
its burdens. In one sense they may be said to have taken the 
estate, because they could not help taking it ; but they went to the 
Court to ask for its direction to get rid of it, and the Court gave 
them leave to get rid of it. Then they went to the owner of the 
rent-charge, and told him that they did not mean to keep the land 
because it was worth nothing. It was contended that the liqui- 
dators were in possession of the land through their tenant ; but 
they went to him and told him that he was no longer their tenant. 
They could not have done more to show their intention of giving 
up possession, and they received no profit from it. The Vice- 
chancellor had found as a fact that they had given up possession. 
He says : '' How can I find that they kept possession of the estate 
and were in receipt of the profits, when they did all they could to 
get rid of it ? " I agree with his conclusion. The consequence is 
that there being no liability at the commencement of the winding- 
up, and no liability established by what was subsequently done by 
the liquidators, it is impossible for the appellants to prove for the 
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arrears in the winding-up. The Vice-chancellor was therefore i889. 
right, and his order mnst be affirmed. I may add with respect to i^Thji 
the case before Bacon, V.-C, that it depended on Scotch law, and Blackmubic 

AND DiRT&lCT 

does not govern this case. 

Cotton, L.J. : 

The land which is subject to the rent-charge in this case was 
originally conveyed to two persons named Leach, who covenanted 
to pay the rent-charge, and the land was subsequently conveyed to 
the company which is now being wound up. The liability of the 
company entirely depends upon the possession of the land, although 
the original purchasers may still be liable on their covenant. By 
an order made in the winding-up, the land was vested in the 
liquidators. The owner of the rent-charge brought an action 
against the liquidators personally, but it was stayed by the Court 
of Appeal without prejudice to a proof being brought in under the 
winding-up. The only question now is whether the owner of the 
rent-charge can prove against the company. We ought to allude 
to another question, whether there is any claim against the liqui- 
dators, as for a sum to be paid in full on account of their having 
held and enjoyed the property since the commencement of the 
winding-up. The circumstances appear to me to prevent any 
claim on the liquidators. They obtained an order to get rid of it 
at any time. They went to Grimes and then to Graham, and told 
them that they would have nothing more to do with it, and wished 
to reconvey it. 

Then we come to the real question, whether there was any debt 
at the commencement of the winding-up. It is a claim on an 
insolvent company in consequence of the legal title in the land 
being vested in the liquidators. ' Undoubtedly an action for debt 
may be brought against the terre tenant for a rent-charge. That 
was decided in Thomas v. Sylvester (p). It is not that there is 
any charge on them on account of their holding the land, but only 
that when the land is vested in any one, he contracts a liability to 
pay the rent-charge while he holds the land. Here, no doubt, the 
liquidators were in possession of the estate, but the question is 



(p) L. R. 8 Q. B. 368. 
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1889. whether there was any beneficial holding. It was contended that 

IiTrb ^* comes within section 158, but the section only relates to such 

5!!^Tw^^^!^ obligations as are existing at the commencement of the winding-up. 

Cases were cited to show that it was not necessary that this should 

be the case, and that this was such a claim as could be proved 

under the section. It is only necessary to refer to In re Hdytar 

Granite Company (q). There, there was a lessee who had 

covenanted to pay rent. It was an obligation by contract existing 

at the commencement of the winding-up. That was only estimated 

by calculating what amount the company would become liable to 

under the covenant. There was a liability for what was contracted 

to be done before the winding-up. Then there was the case before 

Vice-Chancellor Bacon, In re Gartness Iron Company (r). In 

that case the company were assignees of land in Scotland which 

was subject to feu duties, and the Court treated the company as 

having entered into a contract to pay the feu duties. That case 

has no bearing on the present. It appears to turn on the 

contractual relations between the parties ; if that is not the true 

explanation of the decision, I do not think this Court is bound to 

follow it. I do not think any of the cases cited justify the Court 

in admitting this claim. At the commencement of the winding-up 

there was no obligation on the society to pay anything in respect of 

this rent-charge. 

Another point put to the Court was that the covenant to pay 
the rent-charge ran with the land. The decision in Thomoi v. 
Sylvester {$), is against that contention ; for there the Judges 
evidently did not think that the covenant ran with the land, for 
they decided the case upon the question whether the owner of the 
rent-charge could sue the assignee as terre tenant in an action of 
debt. In my opinion there is no reason for differing from the Vice- 
Chancellor, and the appeal must be dismissed. 



Fby, L. J. : 

I am of the same opinion. The principal arguments which the 
appellants have addressed to us are two. They say that either 



(q) L. R. 1 Ch. 77. (r) L. R. 10 Eq. 412. 

Js) L. R. 8 Q. B. 368. 
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there was a debt or obligation at the date of the commenoement of 1889. 
the winding-up, or that since the commencement of the winding-np j^ j^, 
the company haye enjoyed the benefit of the land, and must take ^^^^"trict 
the burden of the rent-charffe payable out of it. As to the first Bunbtit 
point, there was no contract between the company and tne owner Socibit, 
of the rent-charge ; the only right which the appellants could have ^ ^^" 
against the company must have arisen out of the pernancy of the 
profits by the company when the rent-charge accrued due. It was 
said that the covenant for payment of the rent-charge was one 
which ran with the land. I agree that the persons who are 
assignees of the land incur liability for the rent-charge while in 
possession of the land, but not otherwise. Therefore the first 
ground fails. 

As to the second ground, namely, that the company entered into 
the beneficial enjoyment of the land, the facts of the case expressly 
exclude this argument. They did not enjoy the land, and the 
liquidators did all they could to get rid of that portion of the land. 
This ground, therefore, also fails. The appeal must be dismissed. 

Solicitors : Pritchard, Englefield dt Co., Agents for C Costeker, 

Over Darwen. 
Frith Needham, Agent for Danger <t Neville, 
Liverpool. 



]0 C05IPANY EEPOETS. 



HIGH COURT POSTLETHWAITE v. PORT PHILIP GOLD COMPANY. 

OP JUSTICB, 
CHANOKRY 
DIVISION. Winding-up — Companies Act, 1862, hc, l6l~-ScherM of Beconstmction — Limit 

Bbfo&b of time fixed for Selling-coTnpan'^B shareholdere to apply for shares in Purchasing 

Mr. JusTica c(mpany'-Validity thereof. 

2ggg ' A company in liquidation passed special resolutions assenting to a 

"-v^ scheme of reconstruction, by which its assets were to be transferred to a 

Nov, 29th, new company, in consideration of certain partly paid-up shares in the 

"^^^ ai*« latter being given in exchange to the shareholders in the selling company. 

A contract was entered into in pursuance of these resolutions, and a time 
was limited therein, within which the shareholders in the selling company 
were to make application for the new shares, and, in default of their doing 
BO, were to be excluded from any allotment under the scheme. In an action 
by a shareholder in the selling company who had failed to apply within 
the time limited : — 

Heldy that the scheme was not vitiated by the insertion of a limit of 
time within which the option was to be exercised, provided the limit was 
such as to leave the option available for a reasonable time. 



T 



HIS was a motion (by consent treated as the trial of the action) 
at the instance of Mr. T. Postlethwaite, acting on behalf of himself 
and all other the shareholders in the Port Philip and Colonial Gold 
Mining Company, against that company (now in liquidation and 
hereafter called the old company), the liquidator of the old company, 
and the Port Philip Gold Company (hereafter called the new com- 
pany), by which the plaintiff sought to restrain the old company 
and the liquidator from parting with the assets of the old company, 
and to restrain the new company from dealing with any of such 
assets except such as might have been transferred to them in the 
ordinary course of business, on the ground that the scheme of 
reconstruction under which the old company had proposed to 
transfer its assets to the new company was invalid, particularly as 
regards the clause by which a time was Umited within which the 
old company's shareholders were to have the right of applying for 
shares in the new company. 

The scheme of reconstruction provided that every shareholder 
in the old company should be entitled to have allotted to him two 
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partly-paid shares in the new company in exchange for each share iss9. 
held hy him in the old company, and it also provided that applica- pJjJSJi^B- 
tion for such shares must he made within a specified time, and in thwaiti v. 
the eyent of the new shares not heing applied for within such time, Gold Co. 
the liquidator of the old company was to have power to dispose of 
them. Notice of the time within which to apply was sent to the 
plaintiff hy circular on June 12, 1889, duly addressed to his 
registered address at the London Stock Exchange, and though he 
was forced to ahsent himself from business from June 17 to 
August 24, the evidence showed that he was, or with reasonable 
diligence might have been, aware of the obligation which lay on 
him to apply for the shares within the time specified, which expired 
on June 25. He did nqt, however, send any application within 
that time, but on his return to business on August 24, he filled up 
the form of application and sent it to the liquidator. At this time, 
however, the liquidator had carried out the arrangements embodied 
in the scheme, the new company's shares had all been allotted, and 
consequently the liquidator was unable to obtain an allotment of 
any to the plaintiff. Mr. Postlethwaite thereupon commenced this 
action on October 2, by writ asking a declaration that the agree- 
ment entered into between the liquidator of the old company and 
the new company for the transfer of the a&sets of the former to the 
latter was vltra vires, and for an injunction to restrain the carrying 
out of the agreement. The new company had already been put 
into possession of the old company's property, though a legal con- 
veyance had not been made. The facts are more fully set forth in 
the judgment of Mr. Justice Stirling. 

Graham Hastings, Q.C, and Farwell, for the plaintiff, submitted 
that section 161 of the Companies Act, 1862, merely enables the 
liquidator under the scheme to take shares in payment for the 
transfer of the company's assets in lieu of cash, and then to dis- 
tribute such shares among all the members. He has no right to 
say to a shareholder that if he does not apply for the new shares 
within a fixed time he will forfeit them. Could he make such a 
stipulation if it were cash he had to distribute ? The question of 
delay cannot arise here, for as soon as he in fact knew of his right 
to shares in the new company, he applied for them. 
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1889. They referred to Oriffith v. Paget (0, Clinch y. Financial 

PoOTLB- Corporation (u), and Alexander v. Simpson (x). 

thwaite v. 
Port Philip 

Gold Co. QroBvenoT Woods and Kerly for the liquidator : — 

Similar schemes have often received the sanction of the Court. 
By them it is not possible to compel a man to take shares in the 
new company. But if he does not dissent firom the scheme within 
seven days, he abandons his interest : Higgs' Case (y). But it is 
contended that no time may be limited to apply for shares in the 
new company. Schemes have been approved which contained a time 
limit in many cases, and some are mentioned in Palmer's Precedents, 
at page 587, and also in Mr. Chadwyck Healey's book on Company 
Law, at page 377. In Zuccani v. The Nacupai Gold Co. {z). 
Fry, L.J., held that the option to take shares in a new company 
like this must be exercised within a reasonable time. Why then 
should that reasonable time not be expressly stated ? If the share- 
holder does not take the shares, the liquidator is to sell them. 

[Stirling, J. : Under this scheme the liquidator gets those 
shares, but what is there in the Act entitling him to sell them ? ] 

If he has them, and Htggs' Case (y) says he cannot compel the 
shareholder to take them, he must realise them. The scheme 
cannot be at an end merely if the shareholders do not apply for the 
shares. It cannot be said the liquidator forfeits the shares. 
It is the shareholder's own act by which he abandons his interest. 
The delay of the plaintiff bars him in any event. There have been 
large dealings in the shares. It is too late for a restitutio in 
integrum, and the Court will therefore not annul all that has been 
done: Clinch v. Financial Corporation (a), [They cited also 
Rivington*8 Case (b), and Southali v. British Mutual Life Assur- 
ance Society (c).] Griffith v. Paget if) is not in point. There, 
there were two classes of shareholders, and the scheme was invalid 



(e) 6 Ch. D. 894. («) 1 Meg. 230. 

(w) L. R. 4 Ch. 117. (a) L. R. 6 Eq. 477. 

(x) 1 Meg. 456. (6) 17 Sol. J. 403. 

(y) 2 H. & M. 657. (c) L. R. 6 Ch. 614. 
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because it provided that one class should receive a different proper- 18S9. 

tion of the capital of the new company from that which they were postlb- 

entitled to in the old company. Port Phiup 



THWAITB V. 
ORT PhILI 

Gold Co. 



Buckley f Q.C., and O. F. Hart for the new company : — 

As to Griffith v. Paget (d), it simply decides that a majority can- 
not affect the rights of the minority in a scheme of transfer. 

The plaintiff says if the liquidator has power to take shares, it 
is only in order that he should distribute them among all the 
shareholders. This is clearly wrong as section 161 specially pro- 
vides for dissentients. It has been decided that under that section 
the shares to be taken in exchange need not be fully paid. The 
liquidator is to distribute such shares as he receives. If a member 
refuses to take the shares, the result is that those shares must be 
part of the assets of the company. If the liquidator offers them to 
the other members of the old company and they refuse them, he 
must sell them for the benefit of the company. Under section 188 
he is to realize and divide the assets of the company. 

[Stirlino, J. : But even if he is bound to sell the shares, must he 
not hold the proceeds on behalf of the members who refused 
them?] 

That may be, but it is contended here that the scheme itself is 
bad. Is there not a right for the selling and purchasing companies 
in their contract to bargain that the old shareholders shall elect 
within a limited time whether they will take up shares in the new 
company ? To the purchasing company, it is of the essence of the 
contract to obtain the amount it is seeking to get, paid up by the 
old shareholders. If the old company's shareholders will not take 
the shares, the new company must have a right to fix a time so as 
to get an allottee. If this were not so, it would be open to a share- 
holder to wait to see whether the new company turns out a success, 
and only then to come forward. 

As to cases. In Weston v. The New Quston Co, (e), the mind 

(rf) 6 Ch. D. 8»4. (f) 1 Meg. 362. 
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1889. of the Court of Appeal was directed to the power of imposing a 

PosTLB- liniit of time, and to the loss of the shareholder's interest if be did 

THWAiTB V, uQt exercise his option within the time limited. In Zuccani v. The 

Port I*hiiip ^ 

Gold Co. Nocupai Gold Co. (f), no time was limited, but it was held the 
option must be exercised within a reasonable time. It is not dis- 
puted that the time limited here was a reasonable one. 

Graham Hastings in reply cited NichoU v, Eberhardt Co. (g). 

Stirling, J. : 

This is an action by Theodore Postlethwaite, on behalf of him- 
self and all other shareholders in the Port Philip and Colonial Gold 
Mining Company against that company (now in liquidation, and 
which I shall hereafter call the old company), the liquidator of the 
old company, and the Port Philip Gold Company (which I shall 
hereafter call the new company) ; and it comes on upon a motion to 
restrain the old company, and the liquidator, from parting with the 
assets of the old company, and to restrain the new company from 
dealing with any of such assets as have been already transferred to 
them otherwise than in the ordinary course of business. The 
object of the motion is to test the validity of an agreement for sale 
by the old company of its assets to the new company, purporting to 
have been entered into under the proyisions of section 161 of the 
Companies Act, 1862 ; and all parties are willing that I should 
deal with the case (so far as I can properly do so) as if this were the 
trial, instead of being merely an interlocutory application. The 
facts which give rise to the application are shortly these : — The 
plaintiff was the holder of 1,978 shares in the old company, which, 
early in the present year^ found itself in want of additional capital. 
With the yiew of securing this, certain of the shareholders were of 
opinion that a voluntary liquidation and reconstruction should be 
determined upon ; and accordingly on January 28, 1889, a resolution 
was passed that the old company should be wound up voluntarily. 
On February 18, this resolution was confirmed, and Mr. J. H. A. 
Smith was appointed liquidator. On April 2, the liquidator issued 
a circular calling an extraordinary meeting of the shareholders for 

(/) 1 Meg. 230. (g) 1 M^. 402. 
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April 12, for the purpose of passing (if thought expedient) certaia i889. 
resolutions there set out, with or without modification. At the p^^^- 
meeting, resolutions in a somewhat modified form were passed, thwaitb ». 
which were in the following terms : — Gold Co. 

*' 1. That the liquidator be and he is hereby authorized and 
directed to sell and transfer to a new company to be incorporated 
..... all the property of the company upon the following terms 
and conditions : — (a) The name of the new company shall be such 
as the liquidator may approve, and he may assent to the adoption 
by the new company of the same, or a similar name to that of this 
company, and the nominal capital thereof shall be 50,000Z. in 
200,000 shares of 5^. each, with the usual power to increase and 
reduce the same. The memorandum and articles of association of 
the new company, shall also be subject to the approval of the 
liquidator, {b) The consideration for the said sale and transfer shall 
be the payment of the sum of 20,000Z. by the allotment to the 
liquidator, or to his nominees, of 200,000 shares of 58, each in the 
new company credited with 28, paid thereon, and leaving a liability 
of 3«. per share and no more, and the payment and satisfaction by 
the new company of any sums which may become payable to any 
shareholders of this company who have dissented under the Com- 
panies Act, 1862. 

" 2. That the liquidator be and he is hereby authorized and 
directed to procure to be allotted to every member of this company 
requiring the same, as his nominee under the contract hereinafter 
mentioned, two shares in the new company with 28. credited as 
paid thereon, for and in respect of every share held by him in this 
company. Provided always that to entitle the members of this 
company to an allotment of such new shares, application must be 
made for the same in writing in the form and manner prescribed by 
the liquidator, accompanied by a payment of 6d. per share on the 
number of shares applied for, within ten days next after notice 
requiring him to apply for the same shall have been given in the 
manner in which notices are required to be given to members under 
the articles of association of this company. 

*' 8. That the liquidator be and is hereby directed to dispose of 
so many of the said 200,000 shares as shall be in excess of the 
number to which the members of this company would be entitled 
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1889. if they all applied for the same, and also of the shares for which 

P08TIJ1- applications are not made within the time and on the terms afore- 

THWAiTBv. gaid; and in making such disposition of the said shares, the 

Port t*HiLip » o x- 

Gold Co. liquidator shall not he treated as a trustee for or in any fiduciary 
relation to the said memhers or to the new company, hut shall 
have full discretionary power of selling and transferring the same 
to any person or persons at such price or prices, and on such terms 
and conditions (if any) as such liquidator may think fit, and it 
shall not he necessary to first offer such surplus shares to the 
shareholders of this company, and the new company shall be 
entitled to return all shares not applied for and taken by the 
liquidator or his nominees within three months after the incorpora- 
tion of the new company. If the liquidator shall obtain any 
premium for the shares to which members of this company other 
than such dissentients would have been entitled had they applied 
for the same as aforesaid, such premiums, less the costs and 
expenses of realization, shall belong and be paid to such members 
by the liquidator. 

"4. That the liquidator be and is hereby authorised to enter 
into a contract in the form submitted to the confirmatory meeting, 
but with power to concur with the new company in any modifica- 
tion of the same which he may consider necessary or expedient for 
carrying into effect the arrangement embodied in the aforesaid 
resolution. 

'' 5. That the liquidator be authorised to enter into a contract 
with any person or persons for the purpose of obtaining subscrip- 
tions for any such shares on such terms and conditions as he may 
think expedient " 

The contract which was ultimately entered into with the new com- 
pany on July 16, 1889, was in accordance with the draft which was 
laid before the meeting. It contains a recital of the resolutions for 
the voluntary winding-up, and of the resolutions which were passed at 
a meeting in April. Then it contains stipulations as to the sale, and 
it provides in particular in clause 8, that the new company '* shall 
pay in addition to the purchase-money to the liquidator a sum 
sufficient to cover the costs of and incidental to the scheme for the 
sale of the property, the formation and registration of the new 
company, the preparation and carrying out of this, and every other 
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necessary contract, and of stlch yerification of the title of the old 1889. 

company to the leases, claims, and other property sold, as the new Postlb- 

company shall consider necessary, and shall also pay such costs of po^^™iL^p 

keeping the mines free from water, and other outgoings at the ^'Old Co* 

mines, as from March 81, and any sum or sums of money which 

the liquidator may have paid or contracted to pay as commission 

for underwriting, selling, or disposing of the shares to which he 

may be entitled under this contract or any of them." Then by 

clause 6, the liquidator is to have the right from time to time 

daring the period of three calendar months from the date of the 

agreement to nominate the person or persons to whom the said 

200,000 shares shall be allotted. Every such nomination shall be 

in writing under the hand of the liquidator, and shall be left at the 

registered oflSce of the new company. Then the 6th provides, '* If 

the said liquidator shall not apply for the whole of the said shares 

within the said period of three calendar months from the date of 

this agreement as aforesaid, the new company shall have the right 

by notice in writing to require the liquidator to apply for the same 

either in his own name or in the names of responsible persons 

within fourteen days. If the liquidator shall fail to apply for 

such shares as aforesaid within that period, the shares so applied 

for shall be at the disposal of the new company, and may be 

accordingly sold, allotted, and disposed of by the new company to 

any person or persons for such consideration as the directors of the 

new company may think fit, and the law may allow." Then there 

is a proviso that the liquidator is to keep the mines free from 

water and continue the works and carry on the former business of 

the old company. Clause 12 provides, ** The said liquidator shall 

not by reason of anything herein contained be under any personal 

liability in respect of any shares to which he may be entitled or 

may have claimed under this agreement except such shares (if 

any) as may be actually allotted to him at his request." The 

resolutions were confirmed at a meeting held on April 29. On 

June 8 the new company was incorporated, and on June 12 the 

liquidator issued a circular to the members of the old company, of 

which the material parts are as follows : — 

" I have now the pleasure to inform you that the new company 
called the Port Philip Gold Company (Limited) has been incor-^ 

. C.C. — ^VOL. II. c 
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1889. porated under the Companies Acts, 1862 — 86, witb a nominal 

PoBTui- capital of 60,000Z. in 200,000 shares of 5s. each, eyery shareholder 

PoRT^SffiLip ^° ^^^ ^^^ ^^^) company being entitled to apply for, and have 

Gold Co. allotted to him, two shares of the new company of 6«. each 

(credited with 2s. per share as paid thereon and leaving a liability 

of 8s. per share) in respect of each share held by him in the old 

company. I have also much pleasure in stating that in pursuance 

of the powers and instructions given me at the above-mentioned 

meetings, I have entered into an arrangement with the Gold Trust 

aad Investment Company (Limited), who for a payment of 8d. per 

share have guaranteed to find subscribers for the whole of the 

shares (if any) which may not be taken by the shareholders. 

" By this arrangement subscriptions for the whole of the new 
capital are assured without any necessity for advertising or offering 
shares to the public, &c., with the attendant expenses and delay." 
I stop there to point out that Sd. per share would be payable by 
the new company under the stipulations of the agreement which I 
have just read. '' In accordance with the rights reserved to the 
shareholders of the Port Philip and Colonial Gold Mining Company, 
Limited, by the special resolutions and draft contract above 
referred to, I now beg to offer you an allottment of ... . shares 
of and in the Port Philip Gold Company, Limited, in respect of 
.... shares held by you in this company, as appears by the 
register of members thereof, provided application be made for the 
same in writing, accompanied by a payment of 6d. per share on the 
number of shares applied for, and that the said application and 
deposit be received by the Imperial Bank (Limited), Lothbury, 
London, E.C., the bankers of the Port Philip Gold Co., Limited, 
on or before the 25th day of June inst. 

''If no application is received from you on or before the said 
25th day of June inst., or so far as any application may not extend, 
you will be deemed to have refased an allotment of shares in the 
new company to which you are entitled under the said special 
resolutions and draft contract, and you will be excluded from an 
allotment accordingly. Any shares unapplied for will be disposed 
of by me, as liquidator, to such person or persons, and at such 
price, and on such terms and conditions (if any) as I may think 
fit." 
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Kow I need not read the rest of that. Accompanying it were i889. 
two forms of application^ and another circular which contained p^^i[i^. 
directions as to the filling up of the forms of application, and it thwaitb v* 
added '' Any shareholder from whom an application and deposit Gold Co. 
shall not have been received by the bankers above named on or 
before the 25th of June inst., shall be deemed to have declined 
the shares not so applied for, and will thereupon absolutely forfeit 
his or her right to an allotment. The time for receipt of applica- 
tions cannot be extended." 

The plaintiff is a stockbroker on the London Stock Exch&nge^ 
and appears to have regularly attended to his business down to 
June 17. From June 17 to August 24 he was compelled to absent 
himself from business by domestic affliction. The plaintiff did not 
attend any of the meetings of the company to which I have 
referred, but he did not dissent &om the resolutions passed at 
them. It is proved that the notices of the meetings of April 12 
and 29 and the circular of June 12 were duly sent by post to the 
plaintiff at his registered address (viz., the Stock Exchange) in 
accordance with the provisions of the articles of assodiiGttion of the 
old company. In answer to this the plaintiff states that he has no 
recollection of having seen any of the circulars except a notice and 
forms of application, which are proved by the evidence to have 
been posted along with the circular of June 12, and that to the 
best of his knowledge and belief no other circular was ever received 
at his office. The plaintiff, however, admits that in June, 1889, 
and shortly before the 17th thereof, the liquidator called on him 
at the door of the Stock Exchange and asked him how many shares 
he would be willing to take up, and that he told him he intended 
to take up his proportion and no more. 

The liquidator gives a different account of that interview and 
places it earlier, but I do not stop to consider the conflict of 
evidence on this point. All that I observe is that on his own 
admission, previously to the 17th of June, he had stated to the 
liquidator that he intended to take up his proportion of shares and 

no more. 

Under these circumstances I think it must be assumed that the 
notices and circulars were duly received at the plaintiff's office, and 

that previously to June 17 he was, or with reasonable diligence 

c 2 
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1889. might have been, aware of the obligation which lay on him under 
P08TLE- ^^^ special resolutions to send an application for shares by June 25. 

P^rt^pTiijp "^^ ^^^ ^^^' ^^ ^*^*» ^^^^ ^^^ application by that date ; but on his 
Gold Co. return to business on August 24 he filled up the form of applica- 
tion and sent it to the liquidator. At this time, however, the 
liquidator had carried into e£fect the arrangements mentioned in 
the circular of June 12, and consequently was unable to give him 
any shares. After some correspondence between the solicitors of 
the plaintiff and the liquidator this action was commenced on 
October 2 by writ asking a declaration that the agreement entered 
into between the old company and the new company is tUtra vires 
the old company and inoperatiye and void, and an injunction to 
restrain the old company and the liquidator from carrying into 
effect the said agreement, except upon allotting or causing to be 
allotted to the plaintiff shares in accordance with the scheme 
sanctioned by the resolutions of April. Notice of motion framed 
in accordance with the second of these alternatives was given, but 
it has since been amended, and is now to the effect which I have 
stated. The new company have allotted all their capital, in 
accordance with the agreement with the old company, and have 
been put in possession of the property of the old company, though 
a legal conveyance has not actually been made. Two objections 
are urged against the plaintiff's title to relief — ^first, it is said that 
the resolutions and agreement are within the powers of the old 
company and are valid, and secondly, that even if they are not, the 
plaintiff is debarred from relief by delay and acquiescence. In 
support of the first of these objections it was urged that the shares 
to be received in compensation for the sale to the new company 
were got for the purpose of distribution among the members of the 
old company within the meaning of section 161. It was not 
disputed before me, and it is shown by the case of Re City and 
County Investment Company (h), before the Court of Appeal, as 
well as by other cases, that a sale may be made for shares to which 
a liability attaches, and further, that in such a case the new shares 
may be given directly to the shareholders of the old company, and 
seed not in the first instance go to the liquidator, the reason 

(h) 13 Ch. D. 475. 
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being, as is stated by the late Master of the Bolls, that '' it is i889. 
perfectly well known that the liquidator will not take shares which p^^g. 
are not fully paid-up." On the other hand, it was decided in thwaitb v. 

J t^ r » . Poj^T Philip 

Higg's Case (t), that a shareholder, even although he has not Gold Co. 
expressed his dissent from the special resolution sanctioning the 
sale, cannot be compelled to accept the shares in the new company 
against his will. How then are shares to which a liability is 
attached, which the liquidator will not take, and the shareholders 
cannot be compelled to accept, to be distributed among them 
pursuant to section 161 ? The answer is, by giving to every share- 
holdet* who does not dissent, what in substance amounts to an 
option to take shares in the new company; and if the scheme 
under consideration had been framed in this simple form, I 
conceive its validity would not (regard being had to the decisions 
to which I have referred) have been open to question. If the 
shareholder fails to exercise his option, the result is that he loses 
all interest in the shares which he might have taken, but is bound 
by the resolutions which have been passed. 

This is laid down by Lord Hatherley in Higg's Case (i), where 
he says : '' Unless he dissents within the time and in the manner 
specified by the Act of Parliament, he is so far bound that he can 
get nothing else for his old shares except these new shares, but he 
is not bound to take such new shares, whether he likes them or 
not. He may have lost all his rights over his own shares by his 
delay, but he may nevertheless decline to take this consideration 
for his shares if he thinks that that consideration would prove 
burdensome rather than beneficial. He may get nothing for his 
property — that is his loss — but, unless he has compromised himself 
by some act of his own, he cannot be compelled to incur any further 
liability." And the same views of the law are expressed by the 
Vice-Chancellor in Clinch v. Financial Corporation (k), of which I 
may read this sentence : '' It would be for the shareholders in the 
company which was being wound up to say whether they would 
take shares or not. If they refused to take shares, they lose all 
interest in the purchase money; they are so far bound by the 
resolution of their own company as to lose all right of claiming any 

(t) 2 H. & M. 657. (k) L. R. 5 Eq. 477. 
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1889. portion of it, but the sale may still be a good sale of the concern by 
PosTLB- ^^® company to the other." 
THWAiTB V. This beinff so, it is next to be considered within what time the 

Port Philip . . 

Gold Co. option is to be exercised. It seems clear that it cannot remain 
open for ever. The distribution contemplated by section 161 must 
take place before the close of the winding-up, in the course of 
which the sale is made. It is said that the option ought to remain 
open until the liquidator has obtained, under section 188, the 
direction of the Court as to any shares which a shareholder who 
has not dissented has abstained from accepting. The liquidator 
may, no doubt, if he sees fit, protect himself by an application to 
the Court in reference to the distribution of the shares ; but I see 
nothing which renders it obligatory on him to take such a course. 
All that seems incumbent on him to do is to take care that each 
shareholder has afforded to him reasonable opportunities of 
obtaining, if be is so minded, the shares intended for him ; and if, 
having done this, the liquidator is able to wind up the affairs of 
the company and close the liquidation without recourse to the 
Court, he appears to me to be entitled to do so. The question, 
however, affects not only the selling company^ but also the pur- 
chasing company. Every company is interested in knowing who 
constitutes the body of its own shareholders, more particularly 
when a liability attaches to the shares. In the present case the 
company, having been formed to work a gold mine, was of a highly 
speculative character, and the liability attached to the shares was 
intended to furnish the means of obtaining the capital necessary 
for working the mine. Under these circumstances it was only 
reasonable for the purchasing company to stipulate, and for the 
liquidator and shareholders of the selling company to agree, that a 
limited time should be fixed within which alone the option should 
be exerciseable ; and I see nothing in section 161 (as interpreted 
by the decisions to which I have referred) to prevent this from 
being done. In my opinion, therefore, the scheme was not 
vitiated by the insertion of a limit of time within which the option 
was to be exercised, providing the limit was such as to leave the 
option available for a reasonable time. 

I am confirmed in this conclusion by such authority as is to be 
found on the point. In the first place^ schemes containing similar 
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clauses are shown to have been repeatedly sanctioned by the Court. 1889. 
It is true that in no case does the point appear to have been formally Postlb- 
adjudicated upon ; nevertheless, I cannot think that it entirely escaped ^^^p^iL» 
observation^ and it appears to me that some weight is due to the cir- Oold Co. 
cumstance that such clauses were passed without objection by Sir 
G. Jossel and YicerChancellor Hall. Next, I have said that if the 
scheme had been formed so as simply to give each shareholder an 
option without limiting any time for its exercise, it is difficult to 
see how objection could have been taken to it. Now, in the case 
of Zuccani v. Nacupai Gold Mining Company (I), Lord Justice 
Fbt laid it down that, no time being limited by the scheme then 
under consideration for the exercise of the option, it must, as a 
matter of law, be exercised within a reasonable time. The 
reasoning which led the Lord Justice to that conclusion appears to 
me to be applicable to the present case, and to show that here also 
the option, if no time had been prescribed for the exercise of it, 
must have been exercised within a reasonable time. If this be so, 
it seems to me that the scheme cannot be vitiated merely by the 
circumstance that the scheme itself fixes that reasonable time. It 
was said, however, that in Nicholl v. Eberhardt Company (m) the 
Court of Appeal had expressed doubt as to the validity of such 
stipulations. In that case, however, the limit of time was left to 
be determined, not (as here) by the liquidator of the old company, 
but by the directors of the new company, and it was provided that 
all shares which should not be applied for within such time, should 
be at tlie disposal of the new company, the latter being a different 
provision from that which is found in the present case. Even 
there, however, as I read the judgments delivered in the Court of 
Appeal, no great weight appears to have been given to the objection 
which was raised to the limitation of time for the exercise of the 
option ; the objection, which was felt to be serious, being that to 
the second of the provisions I have mentioned. In the present 
case it is not suggested, or at all events it is not proved, that the 
limit of time which was ultimately fixed by the liquidator was un- 
reasonable, and in my opinion the first and second resolutions were 
not beyond the powers of the company. 

(0 1 Meg. 230. (m) 1 Meg. 402. 
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1889. Then is the third resolution invalid ? I think not. It appears to 

PostTb- ^®> when carefully examined, to he really for the benefit of a share- 
THWAiTB V, holder who does not exercise the option given to him. Such a share- 
GoLD Co. holder not exercising the option reserved to him would, according 
to the decision of the Court of Appeal in Weston v. New Guston 
Company (n), lose all his interest in the shares of the purchasing 
company ; but instead of this, a further chance of benefit is given 
to him by the provisions of the third resolution. This resolution, 
in effect, provided that the liquidator shall (without coming under 
any legal obligation so to do) be at liberty to make the most of the 
option on the shareholder's behalf, accounting to him for any 
premium he receives, less the costs and expenses of realization. 
No loss or liability is thrown on the old shareholder, for by 
clause 8 of the agreement any expenses incurred by the liquidator 
are to be borne by the new company, while any benefit which may 
result from the dealings of the liquidator comes to the shareholder. 
In my opinion the scheme is, in substance, one for the distribution 
among the shareholders (who do not dissent) of shares to which 
liability attaches, within the terms of section 161 of the Companies 
Act, 1862. In coming to this conclusion I conceive that I am not 
departing from anything decided or laid down in Griffith v. Paget {o). 
In that case there was an attempt to distribute the shares which 
constituted the consideration for the sale in a different way from 
that in which a money consideration would have been divided, so 
that some of the shareholders would have been deprived of property 
to w^hich they were entitled.. That was held to be invalid. In 
this case there is not, in the resolutions as I read them, any such 
attempt. There is no interest conferred on assenting shareholders 
of which non-assenting shareholders are attempted to be deprived ; 
on the contrary, the utmost appears to have been done for their 
benefit. 1 think it unnecessary to .express an opinion on the 
second point beyond this, that I think it appears to be open to 
serious doubt whether a shareholder who previously to June 17 
expressed his willingness to take up his proportion of shares, who 
on August 24 sent in an application for those shares, and who did 
not previously to October 2 challenge the validity of the resolutions, 

(n) 1 Meg. 352. (o) 5 Ch. D. 894. 
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m 

is not precluded from claiming relief founded on their invalidity, X889. 
in a case where those resolutions have been acted upon to the p^^^. 
extent which here appears. The motion must be dismissed, thwaite v. 

PoHT Philip 
Gold Co. 

SoUcitors : Snell, Son d Greenip. 

Michael Abrahams, Son <£ Co^ 
Kerly, Son <t Verdon. 



In re dale and PLANT Limited. ^IGH cotot 

OF J USTICE, 

PLANT'S CASE. fmS' 

JVinding'Up—Managi7igDtrector^Arrear8ofSalary^Debt not diu to Member Mr.Tusitcb 
in his Character of Member— Proof in competUicm with Gompany*8 other Kay. 
Creditors— Companies Act, 1862, sec, 38, sub-sec. 7. l^^^- 

A managing director entiUed as such to a special salary, under the Decen^ldth 
articles of association and his agreement with the company, which articles 
also required every director to be a shareholder, claimed to prove in the 
winding-up for arrears of his salary in competition with the company's 
other creditors. 

Held, that he was entitled so to prove, and that such arrears were not 
debts due to him "in his character of a member" within sub-sec. 7 of 
sec. 38 of the Companies Act, 1862. 

T 

J- HIS was an adjourned summons in the winding-up of Dale & 
Plant, Limited, a company incorporated in October, 1886. The 
company was formed to acquire and carry on the diysalting busi- 
ness of Messrs. Dale and Plant, and by the agreement entered into 
between them and the company on the purchase of the business by 
the latter, Messrs. Dale & Plant were to remain as managing direc- 
tors of the company for a term of ten years at a salary of 800Z. per 
annum each. The articles of association provided that they should 
be the first managing directors on the terms of the agreement, that 
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they should be called managing directors and should remain such 
during the continuance of the agreement. They also provided that 
the qualification of every director should be the holding of not less 
than ten shares, that each of the directors, other than the managing 
directors who were to receive 300Z. per annum each, should be paid 
such sum as the company in general meeting might determine, that 
every director should vacate his office if he ceased to hold the 
qualification shares, but that in the case of Messrs. Dale & Plant, 
the determination of the agreement should not invalidate their 
appointment as directors. The company having gone into liquidation, 
Mr. Plant claimed to prove in competition with the other creditors of 
the company for the balance of the purchase-money of the drysalting 
business under the agreement, also for arrears of salary as managing 
director, and for damages for breach of the agreement to employ 
him as managing director at a salary of 300Z. per annum. These 
damages the chief clerk had found to be 1,500Z., and it had been 
agreed that if the Court should admit Mr. Plant to prove in com- 
petition with the other creditors his whole claim should be admitted 
as 1,6502. 



Ckadicyck Ilealey, for Mr. Plant : — 

The applicant is clearly entitled to prove in competition with the 
other creditors. The case is distinguishable from Cannon's 
Case (p), which decided that in a company where the directors were 
obliged to be members, a director's unpaid fees were debts due 
to him in his character of member, and therefor^ to be postponed 
to outside creditors as provided by the Companies Act, 1862, sect. 
88, sub-sect. 7. (g). Nor is this determined by the case of 
Dunston v. Imperial Oaslight Co. (r), which decided that a director 
is not a servant of the company. The applicant was not an ordinary 
director. He gave his whole time to the company's business, and 



(p) 30 Ch. D. 629. 

(q) The sub-section is as follows : 
"No sum due to any member of a 
company, in his character of a mem- 
ber, by way of dividends, profits, or 
otherwise, shall be deemed to be a 
debt of the company, ^myable to 5uch 
member in a case of competition 



between himself and any other cre- 
ditor not being a member of the com- 
pany; but any such sum may be 
taken into account for the purpose of 
the final adjustment of the rights of 
the contributories amongst them- 
selves." 
(r) 3 B. «Sc Ad. 125. 
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where a director being a managing director does this, he stands in 
a different position from an ordinary director, and is entitled to 
claim as an ordinary debt, the special remuneration provided for 
him by the articles of association. 

[Kat, J. : Suppose there was a clause in the articles that no 
stationery should be supplied to the company except by a member ; 
would money due under a contract with the stationer be due to 
him in his character of a member and be therefore postponed ?] 

No, certainly not, and the same reasoning applies here. 

Renshaw, Q.C., aqd Levett, for the liquidator, submitted that 
this case was strictly within Cannori's Case (s), and that the money 
was due to Mr. Plant in his character of member of the company, or 
at all events that the words *' or otherwise " in sect. 88, sub-sect. 7, 
applied. 

Kay, J. : 

I do not agree with the argument which has been addressed to 
me, on behalf of the liquidator. This is a very simple point, and, 
to my mind, a very clear one. Here is a man appointed managing 
director. He was so appointed, as appears clearly enough, because he 
had special knowledge of the business which this company was 
going to carry on ; and by the articles of association he was to 
receive certain remuneration for the management of the business of 
the company. Now it is quite true that a director was the only per- 
son who could be so appointed, and it is true also, or I assume it 
to be the fact, that no one could be a director who was not a share- 
holder. It is said that all remuneration agreed to be paid to the 
claimant for his special skill and attention in managing the busi- 
ness of the company is payable to him in his character of member. 
I do not agree with that contention. Let me try it by the same 
analogy which I put to counsel in the course of the argument. 
Suppose this case was that of a solicitor, a man specially trained in 
a peculiar business which is of great importance to the community, 
and that such solicitor happened to be a member of a company, and 

(«) 30 Ch. D. 629. 
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sent in his bill of costs for business done for the company. In the 
winding-up of the company could it be said that the solicitor should 
not be paid in competition with the other creditors because he was 
a shareholder ? Obviously that proposition could not be maintained 
for a moment. It was so admitted in the argument. But it is 
said that if the articles of association provided that no one should 
be a solicitor to the company unless he was also a shareholder, then 
the payment made to him would be a payment to him in his charac- 
ter of member. I do not follow that, and cannot agree with it. 
The payment to him in respect of bis bill of costs cannot be pay- 
ment to him in his character of member, whether the articles of 
association do or do not contain such a provision. The payment in 
either case is to him in his character of solicitor, and not in his 
character of member. Take another case. Suppose a company 
bought a million of bricks from a man who was a brick-maker. If 
he happened to be a shareholder, no one could doubt that that cir- 
cumstance would not prevent him from proving in competition with 
the other creditors. But suppose that the articles of association 
contained provisions that no bricks should be bought of any person 
who was not a shareholder in the company. Is then the money 
paid as the price of the bricks money due to the vendor of them in 
his character of member ? Certainly not. It is not money due to 
him in his character of member, but money due to him in his 
character of brick-maker or brick-seller, and the fact that one 
of the articles said that the company should not buy of anyone 
who was not a member would not make the price of the bricks 
money due to him in his character of member, any more than it 
would be if there were no such article. 

Then it is said, and this, to my mind, is the strongest part of the 
argument, that sect. 38, sub-sect. 7, of the Companies Act, 1862, 
is introduced into the Act of Parliament by analogy to the partner- 
ship law. A debt due to a partner could not be proved in competi- 
tion with outside creditors where the partnership was dissolved. 
That is quite true. But the answer is that a shareholder is not a 
partner, and this section does not introduce all the partnership law 
with respect to every shareholder. It only introduces — I daresay 
it may be by analogy to the law of partnership — the particular pro- 
vision which has now to be construed. That provision is this : 
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"No sum due to any member of the company in his character of i889. 
member " — I omit the intervening words — " shall be deemed to i^Thb 
be a debt of the company, payable to such member in a case of ^^^ ^^ 
competition between himself and any other creditor not being a Liuitbd 
member of the company." What does ** character of member " casb). 
mean ? The intervening words seem to me to show that clearly. 
The words are " by way of dividends *' — that is, on his shares — 
** profits " — that again is in respect of his shares — '* or otherwise." 
The words '' or otherwise '' must mean something analogous to 
dividends or profits on his shares. That shows the meaning. 
Dividends are due to him in his character of member ; profits are 
due to him in his character of member ; there may be something 
else equally due to him in his character of member which this 
clause was intended to include. To my mind it is clear that the 
clause does not include money due for goods which a member has 
supplied to the company ; otherwise the section would say so. Nor 
was it intended to include payment for particular work which he 
has special skill in doing, and which he has done for the company. 
I am of opinion that this money which ought to have been paid to 
this claimant solely as managing director is money for which he may 
prove in competition with other creditors. The only case cited is 
that of In re Leicester Chb and County Racecourse Company, Ex 
parte Cannon (t), where a director claimed for fees, and the articles of 
association provided that '^ the remuneration of directors for their 
services shall be such sum as the company in general meeting may 
from time to time determine, which shall be divided amongst the 
directors in such manner as they shall from time to time think fit/' 
It was held in that case that the remuneration came within the 
words ** money due to him in his character of member/' I say 
nothing about that case except that it is not the case now before me, 
and it seems to me very plain that this is not money due to the 
claimant in his character of a member of this company, and that he 
is entitled to prove for it in the winding-up in competition with the 
other creditors. 

Solicitors : Belfrage d Co»^ agents for Reece, Harris, dt Harris, 

Birmingham* 
Ellis, Munday d Co, 

(t, 30 Ch. D. 629. 
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of^justFS ^^ ^^ LONDON & WESTMINSTER BREAD COMPANY. 

CHANCERY 
DIVISION. Companies Act, 1862, sees. 161, \62— Scheme f&r Transfer of Undertaking— 

Befobb Notice of Dissent — Tiimfor sending. 

Mr. Justicb t» • ■< . 

Chitty. Before special resohitioiis, passed at a general meeting, for winding iip 

*^r— ' a company, atid approving a scheme for the transfer of the company's 

January \\(K tindertaking, and appointing the secretary to be liquidator, had become 

effective by the holding of the confirmatory general meeting, a shareholder 
sent notice of dissent, as provided for by sec. 161 of the Companies Act, 
1862, but addressed to the secretary as liquidator. No objection was 
made to the notice till one month after the confirmatoiy general meeting 
hdd been held, but there was evidence that the notice had been present to 
the mind of the liquidator after he became such by virtue of the confirma- 
tion of his appointment by the second general meeting. 

Heldy that the notice must be treated as a continuing notice, and that 
there hkd bleen a compliance with Companies Act, 1862, sec. 161. 



T 



HIS wcLs ft motion to restrain a shareholder in the London & 
Westminster Bread Company, a company in voluntary liquidation, 
from proceeding with an arbitration under section 162 of the 
Companies Act, 1862; 

On August 29, 1889, the company held a general meeting and 
{)assed resolutions to wind up its affairs, approving of a scheme to 
tl^ansfer its undertaking to a new company known as the Bread 
tJnion (Limited), and appointing the secretary the liquidator. 
On August 81, 1889, the Rev. C. R. Knight, a shareholder in the 
company, sent a notice to the secretary, as liquidator, expressing 
his dissent from the scheme, and requiring the liquidator, in the 
manner prescribed by Companies Act, 1862, section 161, either to 
abstain from carrying out the scheme, or else to purchase his 
interest in the company as provided by section 162. On Sep- 
tember 16, 1889, the company held a second general meeting for 
the purpose of confirming the resolutions passed at the previous 
general meeting and giving validity to them as special resolutions, 
and the secretary's appointment as liquidator was also confirmed. 
On October 16, 1889, the Rev. C. R. Knight's solicitors wrote to 
the liquidator desiring to know what offer he proposed making for 
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their client's shares, and on October 19, the liquidator replied that i890. 
the matter was still under the consideration of the directors of the iJTbI 
Bread Union. On October 23, the liquidator's solicitors wrote to I^i*don & 
the Rev. C. R. Knight that the liquidator would take no notice of Bread Co. 
his notice of August 81, as it was informal. That notice, however, 
was not returned to the Rev* C. R. Knight, who, in November, 
1889, appointed an arbitrator to determine the price to be paid him 
by the company for his shares in accordance with section 162 of 
the Companies Act, 1862. The liquidator then moved to restrain 
his proceeding with the arbitration* 

Byrne y Q.C.f and Dunhum, for the liquidator, argued that the 
notice of August 31 was invalid, as it was given before the scheme 
was finally approved by the resolutions passed at the confirmatory 
general meeting of September 16. There was no special resolution 
in existence before this meeting, and section 161 provides that the 
notice of dissent must be sent to the liquidator '' not later than 
seven days after the date of the meeting at which such special 
resolution was passed." They referred to In re Indian Zoedone 
Co, (u). 

Kenyon Parker appeared for the Rev. C. R. Knight. 

Chitty, J. : 

[His lordship stated the facts and continued]: The notice of 
dissent was received by the secretary, and it was not returned to 
the respondent. There was no correspondence about it and no 
objection was taken to it until one month after the special resolu- 
tion to wind up bad been confirmed. But it is plain from the 
letter of October 19, that the notice of dissent had come to the 
notice of the liquidator, and had been present in his mind after he 
became liquidator. The notice may therefore, I think, be treated 
as a continuing notice, and I think that there has been a com- 
pliance with the Act of Parliament. Probably a notice given 
before any resolution had been passed would not be good ; but it is 
not necessary to decide that question now. The argument for the 

(li) 26 Ch. D. 70. 
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1890. liquidator is entirely technical, and there is no question of sub- 

IiTrb stance between the parties. The Act requires the notice to be 

London and left at the company's office not later than seven days after the date 

Westminster . . 

Bread Co. of the meeting at which such special resolution was passed* The 
object of that was to prevent the inconvenience to the liquidator 
and the company which would happen if members were not 
required to decide quickly, and remained out to speculate on the 
possibilities of the company's prospects becoming better or worse* 
The motion must be dismissed with costs* 

Solicitors : Downing, Ilolman dt Co* 
WaUon d Co. 



HiOH COURT In he PYlE WORKS, LIMITED. 

OP JUSTICE, 
CHANCERY 
DIVISION. ^<^^<^^ of uncalled Capital — Memorandum dnd Articles of Association — 

Before Winding-up — Priority — Unsecured Creditors, 

Stirlin"^" Where a company has taken power in its memorandum of association 

1889-1890. to mortgage its uncalled capital, such a chaise is valid, even in a winding- 

^-^1^ up, and against the company's unsecured creditors. 

^^^T^^ ^^^d heing doubtful whether such power had been taken in the memo- 

January mh. randum, the contemporaneous acticles of association were looked at to 

clear up the ambiguity. 



T 



HESE were three summonses raising the question whether the 
mortgagees of uncalled capital are entitled to be paid what is due 
on the mortgages out of calls made in the winding-up in priority to 
the unsecured creditors of the company. 

The company was registered in 1880 with a memorandum of 
association, which defined the objects of the company to be, amongst 
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others—" (I) to borrow money by mortgage or otlierWise, receive 1889-1890. 
money on deposit, and issue transferable and other bonds and j^ j^^ 
mortgage debenture and other securities, founded or based upon all ^^V^ otd**' 
or any of the real and personal assets or on the credit of the 
company." By the articles of association, which bore even date 
with the memorandum of association, it was provided (article 111) 
that the Board of directors "may from time to time borrow on 
bonds or debentures of the company or on mortgage of all or any 
part of the property of the company, and either with or without 
including in any such mortgage all or any definite proportion of 
the capital of the company then uncalled, sUch sums of money as 
they from time to time think expedient." 

The present summonses referred to the following four mort- 
gages :— 

1. A mortgage dated January 8, 1882, in favour of Frederick 
Greenwood and John Brooke Greenwood, by which, first, all the 
then uncalled-up amounts of 61, per share on 8,600 preferred 
shares of the company ; and, secondly, all the personal property, 
assets, and effects which then, or at any time during the con- 
tinuance of the security, should belong to the company, but not 
including any uncalled capital of the company, except that therein- 
before expressly mentioned were assigned to secure repayment of 
an advance of 2,500{. 2. A mortgage dated May 8, 1886, in 
favour of Robert M'Hwraith and Edward Gotto, whereby the un- 
called amounts of 4Z. per share on 6,000 shares of the company, 
were assigned, by way of security against any loss or damage 
which M'llwraith and Gotto might sustain by reason of their 
having guaranteed to the British Linen Company's bank the 
repayment of a sum of 8,000!. advanced by the bank to the 
company, and also guaranteed to the London and North Western 
Railway Company and to the Great Western Railway Company 
the payment of such sum as might be due to those railway 
companies by the company for carriage of goods upon their 
ledger account with the railway companies. 8. A mortgage, dated 
August 10, 1887, in favour of L. Gautier, whereby the uncalled 
amounts of 4Z. per share on 6,000 shares of the company were 
(subject to the prior mortgages) assigned to secure an advance 
of 4,000{. 4. A mortgage, dated October 28, 1887, in favour of 

C.C. — VOL. II. D 
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1889-1890. R. M'Dwraith, whereby the uncalled amounts of 4Z. per share on 
In^b 5,000 shares of the company were assigned (subject to the prior 
Pyle Works, mortffaffes) to secure an advance of 3,000Z. 

Some of the mortgagees were themselves shareholders in the 
company. 

The company having gone into liquidation, the question arose 
whether these mortgages on the unpaid capital were valid so as to 
entitle the holders to be paid in priority to the company's unsecured 
creditors. 

Graham Hastings^ Q.C, and F. Wliinneyy for the first and third 
summonses : — 

Where the memorandum is ambiguous, it may be explained by 
the contemporaneous articles : Ptwenix Bessemer Co. (x). The 
memorandum taken together with the articles, shows that this 
company had taken express power to mortgage uncalled capital. 
In Howard v. Patent Ivory Manufacturing Co. (y), Mr. Justice 
Eay held that the directors had power to mortgage the capital of 
the company for the time being uncalled. In Bank of South 
Australia v. Abrahams (z) there was an absence of express power 
to mortgage future calls, and therefore the mortgage of the pro- 
ceeds of a future call was held invalid. Here there is express 
power, and the mere fact of a winding-up cannot affect a validly 
created mortgage or the rights of the mortgagees. 

Buckley, Q.C, and Ashworth James, for the second summons : — 

The deed of May 8, 1886, was given by way of security to 
M*Ilwraith & Gotto. The question of the validity of such a mort- 
gage is the same as in the previous summons, and we do not 
propose to add anything on that point. But there is this farther 
question. Both M'Bwraith & Gotto were themselves shareholders. 
The deed would necessarily give them a charge on the amounts 
unpaid on their own shares. Is this valid ? We submit it is. 
Black's Case (a) and GrisseWs Case (b) have no application here. 
This is not a case of set-off. We merely ask for payment of what 

(x) 44 L. J. Ch. 683 ; 32 L. T. 854. (a) L. B. 8 Ch. 254. 

ly) 38 Ch. D. 156. (6) L. R. 1 Ch. 528. 

(«) L. R. 6 P. C. 265. 
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the company owes us. The calls mortgaged are not the property i889-i890. 
of the company ; only the equity of redemption, TiTub 

Ptlb Worxs, 
Limited. 

Giffard, Q,C., and Haldane, for the official liquidator: — 

Both in Phoenix Bessemer Co. (c) and Hoivard v. Patent Ivory 
Manufacturing Co. (d) it was the memorandum which was looked 
at to discoTcr if the company had power to mortgage uncalled 
capital. Here the memorandum certainly gives no such power, and 
the powers of the company will not be extended beyond the memo- 
randum by any regulation contained in the articles. 

Phipson BeaUy Q,C.y and Carson, for the unsecured creditors : — 

The Master of the KoUs in Phoenix Bessemer Co. (c) rather 
assumed than decided the point. We submit that throughout the 
decided cases there is confusion between the liability to pay to the 
company if and when called upon, and to contribute to the assets 
of the company in the event of its being wound up ; that is, 
between the liability by contract and the liability imposed by 
statute in the winding-up. 

[Stirling, J. : Why should the liquidator stand in a better 
position than the company ?] 

For the same reason that a trustee in the bankruptcy of a 
partnership is in a better position than the partnership itself. 
This company has affected to control something it had no right to 
control. If a call were paid while the company was a going 
concern, the company might deal with it, and it would be com- 
prised in a security already given, and would be bound by it. But 
there is no power given to the company by the Companies A-cts to 
bind calls made by the liquidator. Section 26 of the Act of 1862 
shows that the legislature did not contemplate that calls might be 
made the property of some one else. Section 88 imposes an 
entirely new liability in the winding-up of a company. It is not at 
all the same liability as existed when the company was a going 
concern. 

(c) 44 L. J. Ch. 683 ; 32 L. T. 854. {d) 38 Ch. D. 156. 

D Z 



86 COMPANY REP0ET8. 

1889-1890. [Stirlino, J., referred to Robinson's Executors Case (e).] 

In rb 

Pylb Works, Section 16 was inserted to get over that difficulty. The new 

Limited. ® -^ 

liahility created by section 88 is referred to in section 76, which 
provides that this liability shall be deemed to create a debt 
accruing due when the liability commenced. Section 98 provides 
for a settlement by the Court, as soon as the winding-up commences, 
of those who are liable to make payments in the winding-up, and 
for the collection and distribution in the winding-up. Section 183 
shows the intention of the legislature that the distribution of the 
assets should be pari passu. The liquidator has ample power to 
get in the moneys of the company independently of the directors. 

In Ex parte Mackenzie (/) Lord Romilly held that till a call is 
actually made, no debt accrues. It is clear that under section 88 
the liability of past members to contribute in the winding-up is 
created only by the winding-up. But in Webb v. Whiffin (g) it was 
settled that funds paid by a past member went to the general fund 
of the company, and could not be claimed by the persons who were 
creditors at the time the past members were members. This shows 
the liability of past members under section 88 and of present 
members, is the same in winding-up. 

[They also cited Companies Act, 1867, s. 11 ; Companies 
Clauses Act, 1845, s. 88 ; OrisseWs Case Qi) ; BUick's Case (i) ; 
Bank of South Australia y. Abrahams (k) ; In re WhitehotLse 
d Co, (I) ; Muir v, Glasgow Bank (m) ; Burgess^ Case (n) ; Trevor 
V. Whiticorth(o).] 

Oraham Hastings, Q.C., in reply, cited Smithes Case {p) ; and 
Biickley, Q.C, in reply, cited Stone v. City and County Bank (q). 

Stirling, J, : 
[His lordship stated the fieicts of the case, and then said] : It 

(«) 3 Sm. & Giflf. 272 ; 6 D. M. & (/) 9 Ch. D. 696. 

G. 572. (m) 4 App. Cae. 337, 

(/) L. R 7 Eq. 240. (n) 16 Ch. D. 607. 

(g) L. R. 5 H. L 728. (o) 12 App. Cas. 409. 

(^) L. R. 1 Ch. 528. {f) 11 Ch. D. 679. 

(i) L. R. 8 Ch. 254. (g) 3 C. P. D. 282, 
Qi) L. R. 6 P. C. 265. 
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was laid down in Bank of South Australia y. Abrahams (r), that . 1889-1890. 
the right of a company to unpaid capital " is, strictly speaking, hT^s 
more in the nature of power than of property ; and, although that ^^^* Works, 
which a man has power to make bis own may be charged as well 
as that which is actually his, it requires apt and proper words, or a 
sufficient context to have this effect/* It was held by Sir G. 
Jessel, Master of the Rolls, in the case of Phosnix Bessemer Steel 
Co. («), that the apt and proper words, or sufficient context, 
need not be found in the memorandum of association, and that it 
is sufficient if they are contained in contemporaneous articles of 
association. The principles on which he arrived at this conclusion 
are thus stated at p. 685 : — ^* The memorandum and articles are 
contemporaneous documents, and the rule of construction is that 
if contemporaneous docoments can be read in two ways, in one of 
which they appear consistent and in the other inconsistent, the 
construction is to be preferred which will render them consistent. 
Another principle is that if one of two contemporaneous documents 
is ambiguous in its terms, but the other is clear, then force is to 
be given to the one whose terms are clear, so as to interpret the 
one containing ambiguous terms.'' Similar principles were acted 
upon by the same learned judge in the case of Harrison v. Mexican 
liailway Co. (t), and, so far as they related to the matter now under 
consideration, do not appear to be affected by the qualifications 
suggested by the Court of Appeal in Guinness v. Land Corporation 
of Ireland {u). Now, the memorandum of association in the 
present case empowers the company '* to borrow on mortgage or 
otherwise." Mortgage of what ? The contemporaneous articles of 
association say, '* On mortgage of all or any part of the property of 
the company, either with or without including in any such mort- 
gage all or any definite proportion of the capital then uncalled." 
Those words, read with those in the memorandum of association, 
authorize a mortgage of uncalled capital, along with other property 
of the company, to secure an advance. Further, the memorandum 
authorizes the issue of ''mortgage debenture and other securities 
. . • . founded on all or any of the real or personal assets 

(r) L. R. 6 C. P. 265. (0 L. R. 19 Eq. 358. 

(«) 44 L. J. Cb. 683, and 32 L. T. (u) 22 Ch. D. 349. 

854. 
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1889-1890. or on the credit of the company." If it is conceded (as was 
In &b contended in argument) that the strict or primary meaning of the 
Pyle Works, ^qj.^ tt aggets " is property, and that it would not include uncalled 
capital in the absence of a context, still the articles of association 
show that uncalled capital was intended to be available as the 
subject matter of a security, and I should therefore hold, if 
necessary, that there is here found a context sufficient to show that 
that word " assets "is used in a sense which includes uncalled 
capital. I am of opinion, therefore, that the mortgage of 
January 8, 1882, which includes both uncalled capital and other 
property of the company, is authorized by the express terms of 
Article 111. In the other mortgages the subject matter of the 
security is uncalled capital only ; and it is suggested that as they 
include no part of the property of the company, strictly so called, 
they do not fall within Article 111 as to their validity. The terms 
of Article 111 are these : " They may borrow from time to time on 
bonds or debentures of the company or on mortgage of all or any 
part of the property of the company, and either with or without 
including in any such mortgage all or any definite proportion of 
the capital of the company then uncalled, such sums of money as 
they may from time to time think expedient." It is said that the 
words '' such mortgage " mean a mortgage of all or any part of the 
property, which would not include the uncalled capital as there 
read. The result of that would be that a mortgage of uncalled 
capital alone would be invalid, whereas if it included any part, 
however small of the other property of the company, it would be 
valid. I do not think that such a narrow construction ought to 
prevail, and I prefer reading the words ''such mortgage," as 
meaning a mortgage given to secure money borrowed by the 
company generally. In my opinion, therefore, the mortgages of 
August 10 and October 28, 1887, are within the power. 

There remains the question whether such a mortgage may be 
given by way of indemnity, as in the case of the deed of May 8, 
1886. The consideration of this I postpone for the present ; and 
I proceed to consider whether these charges which I have held to 
be valid are effectual against unsecured creditors as regards calls 
made in the winding-up, it being contended that a company formed 
under the Companies Act, 1862, has no power to bind such calls, 
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whateyer may be its powers as regards calls made by the directors. i889-i890. 
Now, the order made in Re Phoenix Bessemer Steel Co. (;r), akeady i^^ 
referred to, appears from the report to be precisely in point. ^^ Worka, 
It is in these terms: "His Honour being of opinion that the 
Sheffield and South Yorkshire Permanent Benefit Building 
Society have under a mortgage by the trustees of the Yorkshire 
Benefit Building Society a first charge on the unpaid capital of the 
company, and on the proceeds of all future calls made and to be made 
on the shares of the said company, doth order that the liquidators 
of the company do get in all the said unpaid capital under the 
direction of the judge, and do place the same and the proceeds of 
all future calls to be made on the shares of the said company to a 
separate fund to be entitled ' Calls in respect of unpaid Capital,' and 
the said unpaid capital and proceeds of any future calls are not to be 
dealt with by the said liquidators without notice to the applicants." 
Tt therefore appears that the mortgagees were recognized and dealt 
with by the Court as having a charge not only on calls made by 
the directors but on those to be made in the winding-up ; but no 
notice of any suggestion of a difference between them is to be 
found either in the arguments of counsel or the judgment of Sir 
G. Jessel as reported. A similar decision appears to have been 
given by Mr. Justice Kay in Howard v. Patent Ivory Co. (i/), but 
here also there is a like silence as to any distinction between calls 
made before, and those made after the commencement of the wind- 
ing-up. It is now contended that these decisions ought not to be 
followed, on the ground that they are inconsistent, if not with other 
cases binding on me, at all events with the grounds on which the 
decisions in those cases are based. Before proceeding to consider 
those cases I may remark, that in the earliest or one of the earliest 
cases in which the validity of a mortgage of unpaid capital was con- 
sidered — viz., Stanley's Case (z) — Lord Justice Tubnbb appears 
to have in part rested his decision against the validity of the 
charge on the ground that it would be inconsistent with the dis- 
cretion vested in the directors as to the making of calls. This, 
however, was set aside in the Phoenix ^Bessemer Case by Sir G. 

(x) 44 L. J. 683, and 32 L. T. 854. (y) 38 Ch. D. 156. 

(z) 4 De G. J. & S. 407. 
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1889-1890. Jessel, who relied mainly on the analogy furnished by section 88 
IjTm of *^® Companies Clauses Act, 1845, which expressly confers power 
^U ^^^^^* " to mortgage the future calls on the shareholders." In In re 
Sankey Brook Coal Co, (a), a charge was given on the proceeds 
of a call proposed to be but not actually made. The call was after- 
wards made, but before the proceeds were got in, a winding-up 
commenced. It was held by Lord Justice (then Vice-Chancellor) 
James that the charge was valid, and the liquidators were ordered 
to apply the proceeds of the call towards payment of the debt 
secured by the charge. I do not, however, treat this as an au- 
thority directly in favour of the mortgagees in this case ; for the 
order made in In re Sankey Brook Coal Co. related to the proceeds, 
not of a call made by the liquidators, but of one made by the 
directors, which (as is shown by Stone v. City and County Bank {b) ) 
the liquidators had power to enforce. It may be thought and it 
was suggested in argument, that a directors' call so enforced is 
subject to charges from which a call made by the liquidator would 
be free. The cases on which reliance is placed in opposition to the 
summons are mainly GrisseU's Case (c), Black <Jt Co.'s Case (rf), and 
In re Whitehouse <k Co. (e), all of which were decided on the terms of 
the Companies Act, 1862, and particularly on sections 16, 88, 75, 
98, 101, and 133. [His Lordship read and commented on those 
sections, and continued : ] In QrisselVs Case (c) the company was 
being wound up under supervision ; calls were made in the winding- 
up, and the question was, What were the rights of a contributory 
who was also a creditor of the company ? It was held that the debt 
could not be set off against the calls, but that the contributory 
must first pay his calls, and then he would be entitled to receive a 
dividend pari passu with the other creditors. [His Lordship then 
read passages from the judgment of Lord Chelmsford in that case, 
and continued : ] In Black's Case the company was being wound 
up by the Court. The contributories had entered into an agree- 
ment with the company for the supply of locomotive engines, one 
term of which was, that during the continuance of the agreement 
the contributories might*set off against the calls upon all or any 

(a) L. R. 9 Eq. 721. (d) L. R. 8 Ch. 254. 

(h) 3 C. r. D. 282. («) 12 Ch. D. 954. 

(c) L. K. 1 Cli. 5i8. 
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of their shares the amount due to them from the company for 1889-1890. 

which they held the company's acceptances. It was held that this i^^ 

special contract as to set-off was not available as regards unpaid ^™ Workb, 

calls made in the winding-up. [His Lordship then read extracts 

from the judgments of Lord Selborne and Lord Justice James in 

that case, and a passage from the judgment of Sir George Jessel in 

In re Whitehouse d- Co. (/), and the following which is at page 600 

of this last case :] *' Now, first of all, as regards the calls made in 

the winding-up, they being calls for something unpaid on the 

shares, that is a contribution due by the member under the Act, 

and is not a debt due to the company. The contribution, also, 

under this section (sec. 88) applies to the unpaid calls made before 

the winding-up ; because, though that is a debt due to the 

company, it is not the less an amount unpaid on the shares in 

respect of which he is liable, and therefore he must be liable to 

contribute all that is unpaid on his shares. As I said before, 

it is as much unpaid if he had not paid the calls made before the 

winding-up, as it is in respect of the amount unpaid on the shares in 

respect of which no call has been made before the winding-up.*' So 

that the Master of the Rolls thought that the principle of GrisseWs 

Case (g), extended not merely to calls made in the winding-up, but 

to calls made prior to the winding-up. It thus appears that in Gm- 

seWs Case (g), and In re Whitehoiise dt Co. (/), the question related 

to the ordinary right of set-off, and that Black's Case (h), related to 

a right of set-off conferred by contract. None of them dealt in any 

way with the effect of a charge given for valuable consideration. 

That subject is alluded to in the argument in Black's Case, but 

not (so far as I have observed) in the judgment; and the terms of 

the agreement which was relied on by the contributories in that case 

were not apparently such as could be treated as creating an equitable 

assignment of the unpaid calls. In all these cases it was held 

that the right of set-off could not prevail ; that is to say, that the 

liquidator was entitled to receive the calls in full, and undiminished 

by any indebtedness on the part of the company to the person by 

whom the calls were payable. Here it is admitted that the calls 



(/) 9 Ch. D. 595. (g) L. R. 1 Ch. 528. 

{h) L. R. 8 Ch. 254. 
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1889-1890. ai^6 to be paid in full ; the question is, how is the liquidator to 

IiTrb *PP^y them when received — ^whether pari passu among all the 

Pyle Works, creditors, or in satisfaction of the debts of the mortgagees in whose 

Limited. 

favour charges have been created on the unpaid capital. The 
decisions in the three cases cited are, therefore, not in point ; but 
reliance is placed on the language made use of in the judgments, 
which, if taken literally, appears to be strongly in favour of the 
contention on the part of the general creditors. It is, however, to 
be borne in mind that those judgments were given with reference 
to cases, none of which involved the consideration of the effect of a 
charge upon unpaid capital. 

Apart from decision, the argument in favour of the mortgagee 
is thus put : — By section 88 there is imposed a liability to 
contribute to the " assets of the company " in the event of 
its being wound up. By section 98, the Court is to cause 
the '' assets of the company to be collected and applied in dis- 
charge of its liabilities ; " and by section 138 '* the properly of 
the company" (a term which has been held to have the same 
meaning as ** assets of the company " in section 98) '' shall 
be applied in satisfaction of its liabilities pari passu.'* The 
proceeds of the calls made in the winding-up therefore become, as 
was held in Webb v. Whiffin (i), part of the '* assets " or property 
of the company. Now, in dealing with other portions of those 
" assets" or that "property," the liquidator would be bound to 
have regard to any equitable charges duly created thereon (in- 
cluding, of course, such charges as were held by the House of 
Lords to be valid in the cases of " Holroyd v. Marshall {k) and 
Tailby v. Official Receiver (I), and to apply the proceeds of the 
realization of such specific parts of the assets, first, in payment 
of the sum due on the charge ; and, secondly (and only secondly), 
in payment of the general creditors pari passu. It is said on behalf 
of the mortgagees that the like course ought to be followed with 
respect to the proceeds of calls made in the winding-up. On the 
other hand it is said on behalf of the general creditors that the 
language of the Act of 1862 is such as to prohibit any application 
of the proceeds of calls made in the winding-up in favour of specific 

(i) L. R. 5 H. L. 711. (k) 10 H. L. C. 191. 

(0 13 App. Cas. 523. 
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mortgages, and that such proceeds must be divided pari passu i889-i890. 
amongst the creditors of the company. This contention appears to i^^kb 
be now, for the first time, explicitly raised for judicial decision. If P^lb Workb, 
it had to be decided on the language of the Act alone, there might 
be some difficulty, but in dealing with it a Court of first instance 
is bound, as I apprehend, to have regard to the current of decision on 
the Act of 1862. Now, in the cases relating to set-oflf, the Courts 
which decided them did not place exclusive reliance on sections 98 
and 133 ; each of them attached weight to section 101, which was 
treated (as it is put by Lord Justice Mellish in Black's Case (m) ) 
as showing *' that the Legislature thought that it had already been 
enacted that there should be no set-ofif.'' No section of the 
Companies Act, 1862, so conclusively negatives the validity of a 
charge on calls in the winding-up as section 101 negatives the 
right of set-off. Beference was made in argument to sections 25, 
26, and 32, which impose on the company the duty of giving in- 
formation to the public on certain matters, and amongst others as 
to the amount of calls made on each share, the total amount of 
calls received, and the total amount of calls unpaid ; and it was 
said that a member of the public proposing to deal with the 
company would be misled if a charge on unpaid capital, of which he 
had no notice, were held to be valid. The same argument would 
show that a charge on a call made, but remaining unpaid, ought 
not to be held valid ; yet effect was given to such a charge in In 
re Sankey Brook Coal Co. (n). I may also add that if the ob- 
servations of Sir G. Jessel in Re Whitehouse are to be understood 
as applying to a charge as well as to a right of set-off, I have 
difiiculty in seeing how those of them which relate to calls made 
by directors while the company is a going concern, but remaining 
unpaid at the commencement of the winding-up, are to be recon- 
ciled with the decision in the case of the Sankey Brook Coal 
Company. Again, as has been already pointed out, the validity of 
mortgages of future calls, when apt and proper words are used or a 
sufficient context is found, is recognised in the judgment delivered 
by Lord Justice James in Bank of South Australia v. Abrahams (o). 

(m) L. R. 8 Ch. 254. (n) L. H. 9 Eq. 721. 

(0) L. R. 6 P. C. 265. 
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1889-1890. I^ ^^^^ c*^8® ^^^ <58,ll8 sought to be aflfected by the mortgage had 
y"^ been made in the winding-up, and the distinction now sought to be 
Ptlb Wohks, drawn between calls mads by directors and calls made in a winding- 
up cannoty I think, have commended itself to the Lord Justice, or 
the other eminent Judges who took part in the decision. It is 
difficult to suppose that the Judicial Committee meant to recognize 
the existence of a power to create a mortgage which would fail at 
the moment when it was most wanted — viz., when the company had 
become insolvent and was being wound up — any more than that 
the Legislature meant to confer such power on companies governed 
by the Companies Clauses Act, 1845, some of which, it is to be 
remembered, may be wound up under the Companies Act, 1862. 
Looking at the circumstances, and finding two decisions in favour 
of the mortgagees, it is enough for me to say that the weight of 
authority appears to me to be in favour of their contention ; and I, 
therefore, propose to follow the decision In re Bessemer. Steel Co. (p), 
and I do so all the more readily as there is reason to believe that 
the case has been followed in Chambers, and has been to a con- 
siderable extent relied on by persons dealing with joint stock com- 
panies during the fifteen years which have elapsed since it was 
decided. 

One point more under this head remains to be considered. It 
appears that some of the mortgagees are themselves shareholders 
of the company, and it was contended that, even if the mortgages 
were good as regards calls on the shares of third parties, they were 
invalid as regards calls on the mortgagees' own shares. If, how- 
ever, there exists a power of mortgaging future calls, it seems to me 
that it must extend to calls on the shares of mortgagees as well as 
of other persons ; and that the calls on the shares of mortgagees 
are applicable in payment of the mortgagees' debt, the mortgage 
being made under the power, just as much as the calls on the 
shares of third parties. I hold, therefore, that the claims of the 
mortgagees under the mortgages of January 8, 1882, August 10, 
1887, and October 28, 1887, are well founded. 

As regards the mortgage of May 3, 1886, it differs from those 
other three in this respect, that it is given by way of indemnity, 

(p) 44 L. J. Ch. 683 ; 32 L. T. 854. 
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and not to secare an advance. It does not, as it appears to me, i889-i890. 
fall precisely within any of the decisions to which I have referred. iJTrb 
I do not say at present that it is invalid ; but I think it would be Pylb WoMcg, 

_ Limited. 

desirable to know something more of the circumstances under which 
that mortgage was given than is contained in the affidavits now 
before the Court ; and I propose to postpone my decision on this 
part of the case until this information has been furnished to the 
Court, 

Solicitors : Lane, Monro d Soulier. 
G. M, Clements. 
Drake, Son d Parton. 
Maples, Teesdale d Co, * 
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In be great NORTHERN SALT COMPANY. 

Companies Act, 1862, Schedule 1, Table A — Appointment of Directors by Svb- 
scribers to Memorandum of Association — No Meeting necessary — Companies 
Act, 1862, sec. 154 — Contributory in respect of Ordinary Shares — Books 
become Evidence to settle on List as Contributory in respect of Preference 
Shares, 

In a company whose affairs are legulated by Table A, Schedule 1, to 
Companies Act, 1862, if a majority of the subscribers to the memorandum 
of association are not present at the meeting called to appoint directors, 
any appointment of directors by such meeting is invalid. 

Where all the subscribers assent, it is not necessary for them to meet 
together for the purpose of appointing directors. 

The provisions of Article'62 of Table A, that " If at any meeting at 
which an election ought to take place, the places of the vacating directors 
are not filled up, the meeting shall stand adjourned till the same day in 
the next week," are directory only. 

K. admitted applying for certain preference shares in a company, and 
receiving an allotment letter, and the allotment book of the com^tany 
contained an entry of the allotment, but there existed no minute of any 
board meeting having been held at which the allotment was made. He 
was seeking to be relieved from liability on the ground of the invalidity 
of the allotment, but had previously been settled on the list of contribu- 
tories in respect of ordinary shares. 

Held, that as he was already a contributory in respect of the ordinary 
shares, the allotment book was, under the circumstances, evidence against 
him, and that the burden was therefore on him to show that the allot- 
ment was not validly made, and as he had not done so, he must be settled 
on the list of contributories in respect of the preference shares. 



T 



HIS was an application by the official liquidator of the Great 
Northern Salt Company to settle Mr. Colin Kennedy on the list of 
contributories as the holder of 600 shares, said to have been 
allotted to him as to 200 shares on August 20, 1888, and as to the 
remaining 800 shares in the following September. 

It was admitted by Mr. Kennedy that he applied for these shares 
and that be received notice of allotment and was treated as a 
shareholder by the company, but he disputed the validity of the 
allotments on the ground that the persons by whom the allotments 
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were purported to be made were not duly appointed directors of the 1889-1890. 
company. fT^B 

The company was registered in May, 1888, under the Companies j^^^^^^^ 
Acts, with a nominal capital of 150,000Z., of which 60,000Z. was in Salt Co. 
8 per cent, preference shares. The memorandum of association 
was signed by seven persons. No articles of association were filed, 
and consequently the provisions of Table A, Schedule 1, to the 
Companies Act, 1862, governed the affairs of the company. 
Clause 62 of Table A is as follows : " The number of the 
directors, and the names of the first directors, shall be determined 
by the subscribers of the memorandum of association." Clause 53 : 
*' Until directors are appointed the subscribers of the memorandum 
of association shall be deemed to be directors.'* On May 12, 1888, 
a meeting, which according to the minutes purported to be a 
meeting of the subscribers of the memorandum of association, was 
held, but only two of the subscribers were present. They pur- 
ported to appoint directors, but in consequence of certain assumed 
resignations of the directors then appointed, a second meeting was 
held on July 16, 1888, but at which three only of the subscribers 
were present, who purported to appoint other directors. 

The company's solicitor, Mr. Greenip, having been consulted, he 
had a document prepared and signed by the seven subscribers of 
the memorandum of association which was in these terms : " The 
Great Northern Salt and Chemical Co., Ltd., 9, Mincing Lane, 
London, E.G., 27 July, 1888 : We, the undersigned, being sub- 
scribers to the memorandum of association of the above company 
do hereby nominate and appoint D. Smith, Henry Parry, J. W. 
Jillings, and Thomas Fenwick, to be the first directors of the said 
company." Meetings of directors were held on July 80 and 
August 2, which, according to the minutes, Mr. Fenwick did not 
attend as a director, but as vendor to the company. At the latter 
meeting this resolution was passed : '' That until otherwise 
arranged the business of the company may be conducted by a 
quorum of two directors at any board meeting." On August 20, 
two meetings took place, one being the first ordinary or Statutory 
General Meeting of the members of the company. In the minutes 
of this meeting the following appeared : '' It was reported that 
notice had been duly sent to each shareholder. It was resolved that 
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1889-1890. ^^^ appointment of other or further directors be in the option of 
l^^ the directors appointed by the subscribers to the memorandum of 
Great association, which directors are hereby authorised and requested 

North BRN 

Salt Co. to continue to act for the present, namely, D. Smith, H. Parry, 
and J. W. Jillings." On the same day, and apparently at the 
same hour, a board meeting was held at which D. Smith was in 
the chair, and H. Parry was present as director. It was then 
" proposed by the chairman, seconded by H. Parry, and carried : 
' That the 2,046 shares as per detailed list below be and are 
hereby allotted to the various applicants.' " Among the applicants 
in that list occurs the name of Mr. Colin Kennedy, the respondent, 
in respect of 200 shares. There was no minute kept of any meet- 
ing after August 20, but in the Allotment Book of the company 
the name of Mr. Kennedy was entered as the allottee of 800 
preference shares on September 27, and he admitted having applied 
for them and received an allotment letter, but disputed their ever 
having been properly allotted to him. . 

X 

Graham Hastinga, Q.C, and Bramwell Davis for the liquidator : — 

The real question is whether there ever was a valid allotment, on 
account of the way in which the directors who allotted were 
appointed. The appointment, by the whole of the subscribers to 
the memorandum, by the document of July 27, 1888, disposes of 
all question. It is not necessary that the subscribers should 
appoint at a meeting. It is enough if they all concur in making 
the appointment : Hallows v. Femie (g). Collie's Claim (r). Having 
been validly appointed, the directors determined that two should 
form a quorum to transact business, and the allotments were there- 
fore valid. 

[They relied also on D'Arcy v. Tainar, etc., Railway Co. (rr).] 

Oswald, for Mr. Colin Kennedy : — 

There is great doubt as to the genuineness of the document of 
July 27, 1888. It is not referred to at the meeting held on 
July 80, and Mr. Fenwick who is appointed a director by the 
document appears not to have attended this meeting as a director, 
but only as the vendor. There had certainly been^ no valid appoint- 

(q) L. R. 3 Eq. 520. (r) L. R 12 Eq. 246. (rr) L. R. 2 Ex. 158. 
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meut of directors before July 27 : Howbeach Coal Co. v. Teague («), 1889-1890. 
London and Southern Counties Freehold Land Co, (t). But the hTEB 
subscribers by their futile attempts to exert their powers must be ^^^^^"^ 

•^ * * Northern 

taken to haye exhausted them. Then in any case the subscribers Salt Co. 
if they had still any power to appoint directors on July 27, should 
have held a meeting for the purpose. In Collie's Claim (u), cited 
against me, the company was dealing with some one outside the 
company, and it was held that the act done was valid in fayour of 
that outside person. In HaUows v. Femie (v) the point for which 
it was cited here was not decided by it. By Article 68 of Table A, 
all the directors are to retire from office at the first ordinary 
general meeting. The directors who had been appointed by the 
document of July 27, did not retire at the general meeting on 
August 20,. and the allotment the same day by them was therefore 
invalid. 

But .if the Court is against me on these points, still I say that 
there was such irregularity in all the proceedings of the company 
as to make it impossible for the Court to extract from its records 
anything binding, and least of all to hold the respondent liable for 
the 800 shares, as to which there is no resolution of allotment, nor 
any minute of any board meeting to allot them : In re Homer 
District Consolidated Oold Mines (w). 

Hastings^ Q.C., replied. 

Stirling, J. : 

[His lordship stated the facts of the case, and referring to the 
attempted appointments of directors on May 12 and July 16, 
said : ] I must here state that both these purported elections of 
directors were invalid by reason of this, that in neither case did a 
majority of the subscribers attend, and consequently, according to 
the decision of Mr. Justice Chitty in In re London and Southern 
Counties Freehold Land Co. (x), the appointments which purported 
to be made of directors on both occasions were invalid, and in truth 



(«) 5 H. & N. 151. (v) L. R. 3 Eq. 520. 

(0 31 Ch. D. 223. (w) 39 Ch. I). 54G. 

(ii) L. R. 12 Eq. 246. (z) 31 ('h. D. 223. 
CO. — VOL. II. E 
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1889-1890. this was not disputed before me. [His lordship then reviewed the 
l7^ evidence as shown by the affidavits, referring to the drafting, 
Great engrossing and signing of the document of July 27 and said : ] 
Salt Co. Now, I come to the conclusion in point of fact, having considered 
all the circumstances, that that document was a genuine document, 
and that the four gentlemen named were properly appointed directors. 
But then there is a question raised as to the validity of that docu- 
ment in law, as a nomination of first directors, and it is said that it 
is invalid on the ground that for the purposes of making a valid 
election the subscribers of the memorandum of association ought 
to meet. Now the Articles of Table A. which deal with the matter 
are these : — '* (52.) The number of the directors and the names 
of the first directors shall be determined by the subscribers of the 
memorandum of association.'* Then by Article 53: — "Until 
directors are appointed the subscribers of the memorandum of 
association shall be deemed to be directors." Then by Article 55 : — 
" The business of the company shall be managed by the directors 
. . . ," and by Article 66 : — " The directors may meet together 
for the despatch of business, adjourn and otherwise regulate their 
meeting as they think fit, and determine the quorum necessary for 
the transaction of business." Now admitting to the full that the 
directors, in order to transact business, must meet, and that the 
subscribers to the memo^andun^ of association if they choose to act 
as directors are under a like obligation, still it does seem to me 
that it is not provided by Table A. that, if the subscribers to the 
memorandum choose not to act as directors, but to nominate others 
to that office, they are under an obligation to meet for the purpose. 
What is required of them is, that they shall determine the number 
of the directors and the names of the first directors, and it seems 
to me that if they do in point of fact all, in any way, show their deter- 
mination on that subject, that ought to be treated as valid. This 
appears to have been the opinion of Lord Hatherley, when Vice- 
chancellor, who says, in Hallows v. Femie (y) : "I very much 
doubt whether it is necessary that those persons should meet 
together. If any one of the subscribers to the contract " — that is 
the memorandum of association — "raises a question, he may be 

(y) L. R. 3 E<i. 520. 
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entitled to say ' I will not have this decided without a meeting of 1889>1890. 

us all.' But if they all concur (as in this case), it seems to me {^^ 

hypercritical to say the appointment was irregular." That seems j^^*^' 

to me, if I may say so, excellent sense, and unless there is some Salt Co. 

authority which compels me to another conclusion, I should be ready 

to follow it. Now the authority which is relied on, on the other 

side, is the well known case of D'Arcyy. The Tamar, etc., Railway 

Co. (z). That was a case in which, there being more than three 

directors, three constituted a quorum, and the secretary, in order to 

affix the seal of the company- to a document which was to bind the 

company, got three of the directors to attest the affixing of the seal, 

they not having met together, but being casually picked up one 

after the other. It was held that that would not do. But to my 

mind that case is clearly distinguishable on two grounds. First of 

all, there, only a quorum acted, and that is open to very serious 

observation. It is pointed out by Lord Bramwell who took part in 

the decision that, if a quorum of three, not meeting together, and 

not being regularly summoned, were to act, another quorum of 

three might meet in a different place and come to exactly an 

opposite conclusion, and therefore the government of the company 

by means of quorums so picked up would be impossible. It is also 

open to this serious observation that the minority have no means of 

stating whether they assent to or dissent from the act proposed, 

and have no means of bringing their views before their colleagues if 

they do dissent. These are very serious objections to the validity 

of the procedure where only a quorum assent to the act. But 

where the whole body of directors act, or assent to the act, even 

though they do not meet, the validity of the act is not open to the 

same objections. Besides that, the reasoning of the various 

members of the Court is based upon this, that they found from the 

Companies Clauses Act, 1845, an obligation upon the directors, 

acting as directors, to meet and act jointly and as a board. I find 

here in Table A. no such obligation as regards the subscribers of 

the memorandum of association. 

Then another objection to the validity of the allotment is this. 
It is prescribed by Article 68 of Table A. that ** at the first 



{z) L. R. 2 Ex. 158. 
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1889>1890. ordinary meeting after the registration of the company the whole ot 
liTws the directors shall retire from office . . . /' and it is said that 
N^mHiN *^®^®f*^^® ^^ x4.ugnst 20, at the general meeting, which for this 
S4LT Co. purpose I presume to have preceded the board meeting of the 
same date, they did retire. Well, what is the result of that ? 
Article 61 provides that : " The company at the general meeting at 
which any directors retire in manner aforesaid shall fill up the 
vacated offices by electing a like number of persons.'* What took 
place ? I have read the resolution, and that seems to me to be a 
resolution which at all events is valid to this extent, that it 
continued in office the then present directors. It may be that part 
of that resolution was invalid, and that the directors could not be 
validly entrusted by a general meeting with the appointment of 
other or further directors in cases to which Table A. did not apply, 
but it does seem to me that that is a sufficient expression of the 
will of the meeting that the then present directors who are named 
in that resolution should continue in office. Besides that, I think 
there is this further observation to make ; that by Article 62 it is 
provided that : " If at any meeting at which an election of directors 
ought to take place, the places of the vacating directors are not 
filled up, the meeting shall stand adjourned till the same day in the 
next week at the same time and place, and if at such adjourned 
meeting the places of the vacating directors are not filled up, the 
vacating directors, or such of them as have not had their places 
filled up, shall continue in office until the ordinary ^meeting in the 
next year and so on from time to time until their places are filled 
up." Now it is quite true that an adjourned meeting did not take 
place here. Supposing that the resolution of August 20 was 
ineffective, yet it seems to me that that portion of Article 62 might 
very fairly be read as being a clause of that nature which is usually 
described as directory only, and that the meaning of it is, that, if 
for any reason either the first meeting or the adjourned meeting at 
which the election of directors ought to take place, does not 
proceed validly to fill up the places of the vacating directors, then 
they are to continue in office. I think, therefore, that three 
directors were validly in office on August 20. Those three made 
the allotment of the 200 shares, and it appears to me therefore that 
that allotment is binding. 
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Then the position with regard to the 800 shares is this. As I 1889-1890. 
have already said, Mr. Kennedy admits that he applied for them i^Tm 
and received an allotment letter. That is confirmed hy the allot- ^^C^^^t 
ment hook of the company which is evidence against him — I having Salt Co. 
held that he is a contributory to the extent of 200 shares — under 
section 154 of the Companies Act, and that book shows that 
the allotment was made on September 27. That is primd fade 
evidence. It is true that there is no record of any board or 
committee meeting having been held on that day, but the minutes 
ceased to be kept after August 20. The admission of Mr. Kennedy, 
coupled with the entry in the book, constitutes prima facie evidence 
of the allotment, although there is no record of a board or 
committee meeting ; and it has been held in, I may mention 
among other cases, Knighfs Case (a), that the entry of a resolution 
in a minute is not essential to the validity of the resolution which 
is proved aliunde, even in a case which relates to forfeiture and 
which, as we well know, must be proved in the strictest manner. 
It seems to me that in that state of things the burden of proof of 
showing that a valid allotment was not made falls on Mr. Kennedy. 
It appears to me that he has not fulfilled that obligation. All that 
he has done is to point to the resolution under which Messrs. Smith 
and Fenwick were authorised to allot the shares as applied for. 
There is no evidence that that resolution was acted upon, and there 
being at the time at all events three validly elected directors who 
were competent to make the allotment of 800 shares in September, 
I think that the onus which is thrown on the respondent has not 
been fulfilled by him. I hold therefore that he must be settled on 
the list as a contributory in respect of 500 shares. 

Ab to costs, I must say that the business of this company does 
not appear to me to have been conducted in a regular manner, and 
that the records of the persons who acted as its directors have not 
been regularly kept. The document on which the validity of the 
acts of the directors depends, was only produced at the last moment, 
and supplemental evidence was admitted by me in order to prove it. 
Under those circumstances I think that the respondent had good 
ground for strictly enquiring into the proceedings of the company, 

(a) L. R. 2 Ch. 321. 
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1889-1S90. ftnd though I settle him on the list of contributories, the only order 
IiTrb ^ niake as to costs is that the official liquidator take his out of the 
Gkeat assets of the company. 

North BRN '^ 

Salt Co. 

Oswald asked for the applicant's costs to be allowed out of the 
estate, whereupon Graham Hastings, Q.C., on behalf of the 
liquidator, expressed his willingness that they should be allowed, 
provided the case were not appealed, and his lordship said the terms 
were reasonable. 

Solicitors : W. H. Smith dt Son. 
Trinders d Co. 
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JAMES V. BOYTHOEPE COLLIERY COMPANY. highcodrt 

OF JUSTICE, 
Dtbewturea in two Series— EquMble Charge — Winding-wp — Priority, CHANCERY 

A company issued debentures in two series, not secured on any specific Bepoee 
property, but by way of equitable charge upon the whole undertaking. Mb. Justice 
No special provision was made in them as to how they were intended to J oqa*'^' 
rank. The assets in the liquidation of the company having proved in- s_^ 
sufficient to pay all the debentures in full, February 4tA. 

Held^ that the debentures must take in priority according to their 
issue. 



T 



HIS was an action to determine the priorities between debenture 
bonds of different issues. 

The Bojiihorpe Colliery had power under its articles to issue 
debentures to the exent of i>15,000, and it issued this amount in 
full. Desiring to make a further issue the company passed special 
resolutions altering the articles, and took power thereby to issue 
debentures for a further sum of £45,000. . Debentures for a con- 
siderable portion of this were issued. 

The debentures were in this form : 

"No £ . . . . 

"We, the Chesterfield andBoythorpe Colliery Company, Limited, 
in consideration of the sum of ... . pounds sterling to us in 
hand paid by .... do assign unto the said . • . ., his executors, 
administrators and assigns, the said undertaking, and all and 
singular the rents, income and profits, and all the estate, right, 
title and interest of the said company in and to the premises 

" To hold unto the said .... his executors, administrators and 
assigns, until the said sum of ... . with interest for the same 
after the rate of 6 per centum per annum shall be fully paid and 
satisfied And it is hereby stipulated that the said principal sum 
of ... . shall be repayable and paid on the .... day of ... . 
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1890. in the year . . . ., and that in the meantime the said company 

JambTi; ^^^^^ ^^ respect of interest as aforesaid on the said principal sum 

BoTTuo&rB pay to the said . . . ., his execators, administrators or assigns, 

Colliery Co. "^ . ■• . ^i. 

the seyeral snms mentioned m the coupons or interest warrants 
hereto annexed at the respectiye times specified in such warrants. 
" Given under our common seal, &o." 

In the liquidation of the company it was found that the assets 
were insufficient to pay all the debentures in full, and the question 
then arose whether all the debentures should be paid pari passu, 
or whether they should rank according to priority of issue. 

Graham Hastings, Q.C., and Hatfield Oreen, appeared for the 
plaintiffs. 

Beale, Q.C.^ and Ashton Cross, for holders of the first series of 
debentures, relied upon Oartsid^ y. Silkstone and Dodworth Coal 
and Iron Co. (6), as showing that they were entitled to priority. 

Eve, Dunham, and Shakespeare, appeared for other parties in 
the same interest, and referred to Palmer's Company Precedents, 
4th ed., p. 286, Form 189, and the Companies Clauses Act, 1845, 
sec. 45. 



Buckley, Q.C., and Maidlow, for holders of the second series : — 

We submit all these debentures must rank pari passu. The 
effect of these charges is to create a floating security by yirtue 'Of 
which the mortagee becomes entitled to seize the property on which 
they may be secured at the date of the winding-up. AH the de- 
bentures attach at the same moment, and therefore they are as if 
they were all executed at the same time. It was so put in the 
House of Lords in Holroyd y. Marshall (c). As the debentures all 
attach at the same moment, they must therefore be paid pari passu. 
The same yiew was taken by the late Master of the Bolls in Ex 

(b) 21 Ch. D. 762. (c) 10 H. L. C. 191. 
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parte Bradshaw (d). These debentures do not prevent a subse- 1390. 
quent mortgagee obtaining priority over them as Mr. Justice North j^i^v. 
held in Wheatley v. Silkstone and Haigh Moor Coal Co. (e). Boythobpb 

COLLIBBY Co. 

[They also referred to Panama Mail Co. (/), Ex parte Moor {g)y 
Hodson V. Tea Co. (h), Jones v. Cambrian Building Soc. (i), and 
Thurso New Gas Co. (k).] 



Stirling, J. : " 

In this case I have to decide what is the effect of a. series of 
bonds in this form. [His Lordship read the bond set forth above, 
and continued : ] What appears to have been done is this. The 
company had borrowing powers to the extent of £15,000 which it 
exercised in full by the issue of debentures. Then it took power 
by special resolutions to make a further issue of ^£45,000. .This 
power it exercised to a considerable extent. Nothing is said in 
the debentures as to any priority among themselves, and that is 
what I have to decide. The effect of an issue of debentures of 
even date, was considered by Mr. Justice Fry in Gartside v. Silk- 
stone andDodworth Coal and Iron Co. {[). There the debentures 
were not in the same form as in the present case. The report 
states that " by each debenture the company charged all the here- 
ditaments and premises situate in the townships of Higham, Dod- 
worth and Barnsley belonging to the company with the payment 
of the principal sum of £100 and interest." Each of those de- 
bentures contained this proviso: "Provided always that this 
debenture and all other debentures of the said company to the 
amount of £10,000 (the amount intended to be now borrowed by 
the company) .... shall be all taken and considered as between 
the said company and the several holders thereof, as one debenture, 
and shall not be entitled to any preference or priority by reason of 



(d) 15 Ch. D. 466. {h) 14 Ch. D. 869. 

(«) 29 Ch. D. 716. (t) 29 W. R. 383. 

(/) L. R. 5 Ch. 318. (k) 1 Meg. 337. 

Ig) 10 Ch. D. 630. (0 21 Ch. D. 762. 



58 COMPANY REPORTS. 

1890. priority of date or otherwise, bnt shall be paid pari passu oat of 

JjM^v *^® funds of the said company." There were two series of such 

BoYTHOEPB debentures, one for deiO,000 and another for ^65,000, similarly 

COLUBEY Co. ' > > J 

secured and of the same date. In giving judgment Mr. Justice 
Fry said : ''I think the law stands in this way, that when two 
deeds are executed on the same day, the Court must inquire which 
was in fiEict executed first, but that if there is anything in the deeds 
^ themselves to show an intention, either that they shall take effect 

pari passu or even that the later deed shall take effect in priority 
to the earlier, in that case the Court will presume that the deeds 
were executed in such order as to give effect to the manifest in- 
tention of the parties." Where specific property was charged, 
Mr. Justice Fry thought that, in the absence of special contract, 
the order of execution must govern the priorities. Here there is 
not a specific charge, but a general equitable charge on the under- 
taking. But it is said these charges do not attach till the winding- 
up, and that because the charges all attach at the same moment, 
therefore they must rank pari passu. But they seem to me to 
stand in the same position as other equitable assignments which 
are to come into effect infuturo. It has long been settled that a man 
may assign his expectancy. If a man who is heir-at-law to his 
father charges his expectancy to one person on the first of January 
of one year and to another person on the second of January, neither 
charge attaches till the death of the father, but they rank 
according to their date of execution. And so with these bonds, in 
the absence of contract they rank as at the date of their execution. 
Qui prior est tempore potior est jure. In the absence of anything 
showing an intention to the contrary, I hold that these debentures 
take effect according to the priority of their execution. 

Maidlow : Does your lordship hold that they rank according to 
their numbers or their date of execution V 



Stirling, J : 

There may be a special question as to that and I cannot decide 
that now. AH I am now called on to decide is the general question. I 
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only decide that they do not rank pari passu, hut that they do take i890. 
priority according to their issue. Jakeb v. 

BOYTHORPB 
COLLIEKT Co. 

Solicitors : Church, Rendell dt Co., agents for E. Westwood, 

Binningham. 
Burton, Yates and Hart, agents for Johnson, 

Barclay dt Co., Birmingham. 
C Robinson d Co., agents for W. Shakespeare, 

Birmingham. 
Sharps, Parker & Co., agents for Ryland, Mar- 

tineau dc Co., Birmingham. 
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™USTICE^ In re ROSHERVILLE HOTEL COMPANY. 

chancery' ROBERTS' CASE. 

DIVISION. 

M^'juOT^cE ^o^P^^^ ^^^f ^^*^» '<*• 25 —Paymmt in Cash— Debt to Vendors of " ihe follow- 
Stiulino. *^ Moneys £3,000/' payable partly in Cash, partly in fully paid Shares — 

1890. Not a Money Debt to (he Vendors, 

February 17^, An agreement between the vendors to a company and the company 

contained the following : Clause 2 — ** By way of premium . . . and con- 
sideration . . . the company shall pay the rendors . . . the mdneys 
following j£d>000 ..." Clause 4 : '' The said sum of ^£3,000 shall be 
paid and satisfied as follows : £1,000 cash . . . and £2,000 by the allot- 
ment to the vendors of . . . fully paid shares." Shares were allotted to 
the vendors in pursuance of the agreement. No contract was registered 
at or before the issue. The shares were not entered as fully paid in the 
share register, but in the company's "stock" and "bought" account 
books, the company purported to have written off its liability of £3,000 
by the payment of £1,000 in cash and the allotment of the shares. 

Held^ that the agreement must be looked at as a whole, and although 
clause 2 provided for the payment of "the following moneys £3,000," 
still clause 4 showed no money beyond the £1,000 cash was ever due 
from the company to the vendors, and therefore their shares hod not been 
paid for in cash. 



T 



HIS was a Bammons in the liquidation of the Rosberville Hotel 
Company. 

An agreement dated February 24, 1885, was made between 
J. H. Roberts and W. J. Roberts (therein called the vendors), of 
the one part, and the Rosherville Hotel Company of the other 
part, which, after a recital referring to an agreement made between 
the same parties on October 1, 1884, contained this recital : 
** Whereas the company have since the signing of the said agree- 
ment found the terms thereof so onerous that they are unable to 
carry out certain of the provisions of the same And whereas the 
vendors are willing to modify and alter the terms of the said agree- 
ment as hereinafter mentioned." Clause 1 of the agreement then 
provided for a demise for 21 years by the vendors to the company 
of certain premises at a rent of £250 yearly, and for the purchase 
of the goodwill and stock in trade of a business at a valuation. 

Clause 2 was as follows : ''By way of premium and considera- 
tion for the said lease and the said sale the company shall pay the 
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vendors in addition to the said rent of £250 per annnin the moneys 1890. 
following for the lease and the property firstly above mentioned j^^ ^^ 
je3,000, and for the property secondly mentioned the amount of the ^hotel'c^o" 
value thereof to be ascertained as hereinafter provided." (Robbhts* 

Case). 

Clause 4 : " The said sum of £8,000 shall be paid and 
satisfied as follows : £1,000 cash to be paid on completion of the 
purchase and £2,000 by the allotment to the vendors of 200 fally 
paid-up shares of £10 each in the said company 100 of the said 
shares hereinafter to be called deferred shares . . . ." 

Clause 7 : ** The purchase shall be completed on the 1st day of 
March 1888 at two o'clock in the afternoon of that day or on auy 
earlier date that may be agreed upon by the parties and possession 
of the property agreed to be hereby sold and of the premises 
agreed to be hereby let shall be given to the company provided 
that the company shall duly pay the said sum of £1,000 and allot 
the said 200 shares pursuant to clause 4 hereof." 

On March 1, 1888, the purchase was completed, and the 200 
shares were immediately allotted to the vendors, Messrs. Roberts, 
as provided by the agreement, but no contract duly made in writing 
was registered before the issue of the shares, and the question now 
arose in the liquidation of the company whether there had been 
payment for them in cash. In the ^^ stock" account, and also in 
the ** bought " account in the company's books, the company had 
on one side set itself down as debtor to the vendors for £8,000, 
and credited them as having been paid this sum in the manner 
provided for by Clause 4 of the agreement. In the register of 
shareholders however there was no entry made against the 200 
shares allotted to the vendors of their being paid-up. 

Buckley, Q.C., and Levett, for the liquidator, submitted that 
Messrs. Roberts were clearly liable to pay on the shares. Section 25 
of the Act of 1867 had not been complied with, and at the time 
when the shares were allotted to the vendors there was no liability 
on the company's part to pay them any money beyond the £1,000 
they had been paid in cash. They cited Spargo^s Case (m), and 
White's Case (n). 

(m) L. R. 8 Ch. 407. (n) 12 Oh. D. 611. 
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1890. Hastings^ Q.C., and Emderiy for Messrs. Roberts : — 

In be The agreement was essentially one for a money payment of 

HoTBL^o" £8|000 to the vendors as provided by clause 2. The provision in 
(RoBBETs* clause 4 merely amounted to a mode of payment for the shares 
to be taken by the vendors as in the case of Barrow-in-Furness 
Co. (o), and therefore the 25th section is satisfied. Ferrao's 
Case (p) shows that a settlement stated in account in the company's 
books is sufficient. 

Stirlino, J. : 

I must say I am very sorry I cannot see my way to call upon 
Mr. Buckley for a reply, because I believe the transaction was a 
bond fide one, and that the respondents are being made subject to 
a liability which was not contemplated. But I am bound by the 
Act, and the arguments of the respondents do not show any ground 
of escape from the liability which the Act imposes. [His Lordship 
read section 25 of Companies Act, 1867, and continued :] It is 
conceded that no contract was filed at or before the issue of these 
shares, and the only question therefore is whether there has been 
a payment in cash. The leading case on the point is Spargo^s 
Case (g), where it was held that if there was a liability on the 
company's part to pay money to a shareholder, and a co-existing 
liability on his part to pay calls, it was not necessary for the 
company and the shareholder to go through the form of exchanging 
cheques, but that the cross payments could be made by a settle- 
ment in account. But that depends on the company's liability to 
pay money. That is clearly shown by White's Case (r). [His 
Lordship read the head-note, and continued :] It is instructive to 
see how the company carried out the transaction there, because in 
that case there was a settlement in account and yet White was 
held liable. [His Lordship then read extracts from the judgments 
in that case, and concluded with the following one from that of 
Cotton, L.J. :] ** In the present case we must deal with it as a 
matter of substance, and see, without reference to what the effect 
will be under the Act of Parliament, what in substance was the 

(o) 14 Ch. D. 400. {q) L. R 8 Ch. 407. 

(p) L. R. 9 CIl 355. (r) 12 Ch. D. 611. 
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real contract and agreement between White and the company ; the ^ggo. 
only point which is material being this, whether or no under that jZ^^ 
contract any money ever became due by the company to White." Roshbrvillb 
Now those are the principles which must guide me. I shall look (Rohbrts' 
at the case as a matter of substance. The terms of the contract ^^^' 
are in writing. If I had to infer from the company's books and 
the entries in them what the contract was, my decision might 
have been more favourable to the respondents. But the terms 
are in writing. The agreement recites the previous agreement of 
October 1, 1884, and says that had been found so onerous that the 
vendors had agreed to modify it. That first agreement I may say 
has not been produced here by either party. I assume therefore 
that it is at an end and that the case is governed by the agreement 
of February 24, 1885. [His Lordship then read clause 2, and said:] 
I agree that if the contract had stopped there, that is in terms an 
agreement by the company to pay £3,000 in money — which I take 
to be the same as a payment in cash — but I cannot do that. I 
must look at the rest of the contract. [His Lordship then read 
clauses 4 and 7, and continued :] It appears that the parties met 
on the very day named in clause 7 for the completion of the pur- 
chase, and the purchase was there and then completed, and the 
shares were allotted. It may have been that had there been a 
little more time taken, a contract would have been registered 
before the issue of the shares, but none was in fact registered. It 
is said that clause 2 imposes an obligation on the company to pay 
in cash and that the subsequent clause 4 is merely an agreement 
by Messrs. Roberts to take the shares to be paid for by a set-off. 
But I cannot read it so. It seems to me a mere agreement by 
which as to £2,000, part of the £8,000, the company should not 
be liable to pay cash, but only by an allotment of shares, and if an 
attempt had been made by the vendors to sue the company for 
£3,000, they would have been met by the objection that the agree- 
ment was to pay £2,000 in shares. Moreover this was clearly the 
intention of the parties for the agreement recites its object to be 
to get rid of the previous onerous agreement, and, as is very often 
the case with new companies, they find a difficulty in getting cash 
and so the vendors agree to take shares instead. It seems to me 
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1890. this case falls within Whitens Case («) and not within Barrow-in- 

IiTeb Furneas Co. (t) where in the first agreement for sale there was no 

EosHBBviLLB mention of the vendors taking shares; and their so taking was 

(RoBEKTs' only the result of a subsequent agreement. The Lords Justices 

held that was only a means by which it was agreed to satisfy the 

company's liability under the previous contract under which there 

was an existing liability to pay the vendors in cash. Here it 

seems to me I can come to no other conclusion than that the 

agreement never imposed a liability on the company to pay cash as 

to the j£2,000 and that the vendors are liable on the shares. 

Buckley, Q.C., asked for costs. 

SxiBIilNG, J. : 

This is a hard case, but if you press fbr costs, I suppose you 
must have them. 

Buckley then mentioned that Lord Selborne had considered a 
purchase clause where the wording was similar to this in In re 
New Zealand, dtc, Co. {u)\ 

Solicitors : Chinnery, Aldridge dt Co. 
J. Holmes dt Son. 



(«) 12 Ch. D. 511. (t) 14 Ch. D. 400. 

(u) L. R. 18 Eq. 17. 
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In be PORTUGUESE CONSOLIDATED COPPER MINING ^^^J^J^ 

COMPANY. CHANCERY 

DIVISION. 

BADMAN'S AND BOSANQUET'S CASES. Before 

Mr. Justicb 

POETUGUESE CONSOLIDATED COPPER MINING ^I'^gTo"' 



COMPANY V. BADMAN. 

Application for Shares — Invalid Allotment — Una^Uhorised Ageitt — Withdrawal 
of Application — Svhsequent Confirmation of Allotm,ent by Board of Directors 
— Rectification of Register— Applicant bound — Rules of Suprem^e Court, 
1883, Ord4sr 14. 

Applications for shares, when once accepted by unauthorised agents on 
behalf of a company, cannot be withdrawn, if, subsequently, the directors, 
by a validly passed resolution, confirm the previous acceptance by the 
company's imauthorised agents, as such confirmation relates back to the 
date of the unauthorised acceptance, ratifying it and making it binding on 
those who had applied for shares. 

£. applied for shares which were allotted to him by some of the 
directors of a company at a meeting which the Court held to have been 
an invalid meeting, so that the allotments then made were likewise 
invalid. After this invalid allotment 6. withdrew his application. 
Some months later the board of directors, at a duly constituted meeting, 
passed a resolution confirming the allotments which had been made 
invalidly. 

Held (on the authority of Bolton Partners v. La7ni)ert, 41 Ch. D, 296), 
that this confirmation related back so as to ratify the invalid allotments, 
and that B.'s attempt to withdraw his application had therefore been 
nugatory, and that his name must remain on the register. 

The writ of summons in an action against £. in the Queen's Bench 
Division was specially endorsed, under 0. 3, r. 6, R. S. C. 1883, for 
moneys due on application and allotment of shares. Leave to defend on 
paying the moneys into Court was given. The condition was not com- 
plied with, and judgment was signed under Order 14. Two months later, 
a judgment in the Chancery Division decided that the allotment of shares 
in the company had been invalidly made. B. then applied for rectifi- 
cation of the register and that the judgment in the Queen's Bench 
Division should be set aside. 

Held, that this judgment did not preclude B. from applying for recti- 
fication of the register, and, assuming him to have a case on the merits, 
would be set aside. 



T 



HESE were motions to rectify the register of the Portuguese 
Consolidated Copper Mining Company, by removing therefrom the 
names of Mr. Badman and Mr. Bosanquet. There was also an 
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« 
1890. adjonrned summons in an action by the company against Mr« 

iTm Badman. 
PoaruouBSB The company was incorporated on October 20, 1888. A pro- 

CoppsB spectus was issued which stated that the list for applications for 
Badman's & shares would be closed on October 26. Mr. Badman applied on 
^""^cIb^^'^ October 28 for fifty shares, which were of the nominal value of £5 
PoRTuouEBR each. On October 25, he received a letter of allotment. The allot- 

CONSOLIDATBD 

CoppBR ment had been made at a meeting, which purported to be a board 
v.^^»cAN. nieeting, held on October 24, confirmed at a meeting h.ld on October 
26. In Steele's Case (a), a case in this same company, the Court of 
Appeal, affirming a decision of Mr. Justice North (h), held that 
the meetings of the board as constituted on October 24 and 26 
were invalid, and therefore that the allotments made on those 
days were void ; and it was ordered that Mr. Steele's name should 
be removed from the register of members. On October 25, the 
same day as Mr. Badman received his letter of allotment, he wrote 
to the secretary of the company a letter which contained these 
words : *' I regret I am unable to take up shares as per enclosure, 
and if you would kindly remove my name from your list I should 
be glad." On October 26, the secretary replied that this could 
not be done. On January 17, 1889, the company commenced an 
action in the Queen's Bench Division against Mr. Badman by 
specially indorsed writ, under Order 14, for the moneys then due 
from him on his shares. He made an affidavit, and referring to 
his letter of October 25, stated that he had withdrawn his applica- 
tion for shares, and he got leave to defend conditionally on his 
paying dClOO into Court, but as he did not do this, judgment for 
dClOO, the amount claimed, was in due course signed in February, 
1889. Mr. Badman then wrote to the company begging not to 
be pressed for the amount of the judgment, and promising in such 
case to pay i£50 at once and the balance later on, and also asking 
that the number of shares allotted to him should be reduced. The 
secretary replied that the number of shares allotted to him could 
not be reduced, 'but gave no reply as to the company exercising 
forbearance in respect to the judgment. The question of the 
validity of the allotments made by the board on October 24 having 

(a) 1 Meg. 246 ; 42 Ch. D. 160. (&) 1 Meg. 188; 42 Ch. D. 160. 
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been raised in Steele* s Case, a duly convened and duly constituted isoo. 
board meeting was held on March 7, 1889, when the following i^Tm 
resolution was passed : " The allotment of shares in the company Poetuouesr 

. * A -» CON8OLIDATBD 

having been called in question by several shareholders, the Copper 
directors, while not in any way admitting the existence of any badman's i 
informality in the allotment, deem it advisable to pass a resolution ^°*^^^"^'" 
confirming the allotment. Resolved, that the allotments of shares Poktuoubsb 

, _ ,r»ii^^, irt/»>ii -in,.. Consolidated 

m the company made on the 24th, 25th, and 26th days of October, Copper 
1888, be, and the same are hereby, confirmed, and that the secre- ^.^Idman." 
tary do forthwith communicate this resolution to the shareholders/' 
Two days later notice of this was given to those to whom shares had 
been allotted on October 24, 1888. The Articles of Association, 
after excluding Table A, contained the following : — 

*' (70.) . . . The shares shall be allotted by the directors to 
such persons, at such times, on such terms, and in such manner 
as they shall think proper." 

'' (91.) The business of the company shall be managed by the 
directors." 

** (101.) The directors may delegate any of their powers to com- 
mittees, or two or more members of their body, as they may think 
fit." 

** (104a.) All acts done by any meeting of the directors, or of a 
committee of directors, or by any person acting as chairman, or as 
a director, shall, notwithstanding that it be afterwards discovered 
that there was some defect in the appointment of any director or 
person acting as aforesaid, or that they or any of them were dis- 
qualified, be as valid as if such person had been duly appointed, 
and was qualified to be a director or chairman." 

On April 2, 1889, Mr. Justice Nobth, in SteeWs Case, decided 
against the validity of the allotments made at the board meeting on 
October 24, 1888 (which had been adjourned to October 26, 1888, 
when the board purported to confirm the acts done at the previous 
sitting), and ordered the removal of Mr. Steele's name from the 
list of shareholders. On April 6, Mr. Badman gave notice of 
motion to rectify the register by removal of his name therefrom, 
and a summons taken out by him in the Queen's Bench Division 
to have the judgment for calls obtained against him set aside, was 
transferred to Mr. Justice North. 



V. Badxan. 
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1890. On the applications now coming on for hearing, 

PoBTuouEfiB Cozens-Hardy, Q.C., and W. Baker, who appeared for the 

°*CoPMi^ company, took the preliminary objection that the applicant was 

MiNiNoCo^, prevented from proceeding by reason of the judgment in the 

BoflANauBT's Queen's Bench action. 

Casbb, 
pobtuoubsb 

Consolidated Beaumont, for Mr. Badman : — 

COPPBB 

MiNpo Co. All that happened in that action was that the company saed 
Badman for £100, moneys due on application and allotment on his 
shares. He disputed his liability to pay, made an affidavit, and 
got leave to defend on payment of £100 into Court. Being a poor 
man, he found himself unable to comply with this condition, and 
judgment was signed against him by default. But he had a good 
case, and was right on the merits. These have never been gone 
into. Therefore, where the judgment would clearly work an 
injustice, he ought to be allowed to apply to have it set aside. I 
rely on Farden v. Richter (a) ; Order 27, r. 16, R. S. C. 1883 ; 
and Smith v. Dobbin (6). 

CozenS'Hardy, and W. Baker : — 

This is not a judgment by default. Order 27, r. 15; only 
applies to setting aside judgments by default. This judgment was 
signed only when Badman did not comply with the condition as to 
payment into Court. Order 27 refers to default being made in 
pleading. We sued by specially indorsed writ under Order 14, 
and there could be no default made by the defendant in pleading, 
as he had no right to plead till he complied with the condition as 
to payment. In any case he should have appealed to the judge 
within four days, as provided by Order 54, r. 21. Judgment was 
signed in February, 1889, and not till April 6, 1889, did he take 
out this summons. We rely on Ridsdaile v. Paine (c). 

[North, J. : Even if the judgment were so far final as to bind 
him to pay the amount of it, still it was only for the amount of 
calls already then made on the shares. How does that prevent 
his applying for rectification of the register of members ?] 

(a) 23 Q. B. D. 124. (6) 3 Ex. D. 338. (c) 40 Ch. D. 620. 



HIGH COURT OF JUSTICE. 69 

Because it mast be taken that by the judgment he was held to i890. 
be a shareholder in respect of the shares, for only in sach case i^Tu 
could he have been liable to pay the calls. Vovtuqvmb 

COPPBR 

Beaumont repued. Badman's & 

Bobanqubt's 

CA8B8, 
NOBTH, J. : POBTUOUBSB 

COKSOLIDATBD 

The question is, whether there is any preliminary difficulty n^^^^^^S 
because of the judgment for dClOO, which, however, left over the v. Badmax. 
indebtedness for future calls. I do not see that that judgment 
touches the question of Mr. Badman*s right to rectification of the 
register, because all that it decided was that he was liable to pay 
the application and allotment money then due in respect of the 
shares found standing in his name, and that does not in any way 
touch the question whether he may not have a right to have his 
name removed from the register. But then it is said that the 
judgment shows there was a contract which might have been void- 
able, but was not void. I do not see that. If the contract was 
not good it was not voidable, but there was no contract at all. 
Then what are the facts as to this judgment ? The Master had 
given Mr. Badman conditional leave to defend the action. He did 
not comply with the condition by paying the dClOO into Court, and 
therefore judgment was signed against him. In Steele's Case (d), 
the question of the allotments in this company came before me 
(and for the present I assume this case is similar to Steele's), and 
there I held the allotments bad. That was on April 2, 1889, and 
on April 6, Mr. Badman gave notice of motion to rectify the 
register, and took out a summons before the Master to set aside 
the judgment in the Queen's Bench action. The Master was told 
there was an appeal pending from my judgment in Steele's Case {d)^ 
and the Master therefore adjourned the summons, and it comes on 
now to be heard by me. I assume that Mr. Badman has merits 
now. But I am told this judgment in the Queen's Bench action 
is a concluded judgment, and cannot now be set aside. Looking 
at the facts as they stood at the time the judgment was signed, and 
at what has since been held, it seems to me a matter of course to 

(d) 1 Meg. 188 ; 42 Oh. 1). 160. 
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1890. set it aside. However, not being well acquainted with the practice 
TiTaB ^ ^^^ Common Law Chambers, I have asked two judges of the 
P0RTUOUB8B Queen's Bench Division, and they said they would not hesitate to 
CoppBB set aside such a judgment in the circumstances. 

Mining Co.| 
Badman*8 & 

BosANftxjBT'B The applications were then argued on the merits. 

CASBSi 
PORTUQUBBB 

^'''coPPBt™ Beaumont, for Badman :— 

V. Badman. This case is precisely similar to Steele* 8 Case (c), with the single 
exception that the resolution of the directors of March 8, 1889, is 
in evidence here, which it was not in that case. But I submit 
that there could be no confirmation then of the invalid allotments 
made on October 24, 1888. Badman's application was then no 
longer a pending application. I rely on his letter of October 25, 
1888, and on his statement in his affidavit in the Queen's Bench 
action, where he swears he had withdrawn his application for 
shares. 

CozenS'Hardy, Q.C, {W. Baker with him), for the company : — 

I submit there was, in fact, no withdrawal, and that even had 
there been an attempt to withdraw it was not sufficient, because 
of the subsequent ratification of the unauthorised act done by a 
section of the directors on October 24, 1888, by the resolution of 
confirmation passed at the meeting on March 8, 1889 : Bolton d 
Partners (Limited) v. Lambert (/). 

[North, J. : Suppose an offer is made to a principal. It can, 
of course, be withdrawn at any time before acceptance. Then is 
this not so if the offer has been made to an agent ?] 

No. Lamberfs Case (/) shows that the unauthorised agent can 
accept the offer, and that even if the offer is subsequently with- 
drawn, it is yet open to the principal to ratify and so give force 
and effect to the previous act of the agent. 

Beaumont replied. 

(e) 1 Meg. 188 and 246 ; 42 Ch. D. 160. (/) 41 Cai. D. 295. 
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Mr. Bosanqaet's case was then heard. 1890. 

On October 28, 1888, he applied for 200 shares, and paid a In &■ 
deposit of 10«. per share. On October 24, the allotment of these Consolid^w) 
shares was purported to be made to him by the meeting of the j^f^^^^^S 
board which, in Steele's Case, the Court held to be invalid. On Badman's & 
October 25, he received notice of allotment. The same day he Cabbs, 
wrote to the company's secretary desiring to know on what number coks^ib?™ 
of applications for shares the directors had proceeded to allotment, „^®^^** 

aLinimo Co. 

and expressing his opinion of the action of the board, in proceeding v. Badman. 
to allotment before the date advertised for closing the list of 
applications, to be both unusual and improper. He then paid the 
money due on his shares under protest, and when o£fered certifi- 
cates for his shares by the company, he replied, in January, 1889, 
by a letter containing these words : '' I do not propose to take up 
my certificates. I hope soon to be in possession of sufficient 
evidence to compel the company to remove my name," from the 
register of shareholders. The resolution of the board passed on 
March 7, 1889, set out above in Mr. Badman's case, applied to 
Mr. Bosanquet's case also, and it was admitted that both these 
cases differed from Steele's Case only in the question of the efiect 
of this resolution. 

Napier Higgins, Q.C., and FarweU for Mr. Bosanquet : — 

We submit this case is not covered by Lamberts Case (g). 
Here the contention is that there can be a ratification by an 
authorised agent of the acts of an unauthorised agent, for the 
directors who ratify are, after all, themselves only the agents for 
the company. Moreover, in Lambert's Case (g) there was no duty 
owed by the directors to the purchaser, and that distinguishes the 
cases. The fundamental basis of the whole of this contract is that 
certain persons are named as directors. An applicant for shares 
trusts to the honour and the business capacities of those persons 
to decide on the question of the company proceeding to an allot- 
ment. If they purport to do so, but it turns out that for some 
reason they have not done the act they purported to do, it cannot 
rest with other directors subsequently to ratify the act of the 

((/) 41 Ch. D. 295. 
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1890. others. The basis of our application for shares was trust in 

Inbe certain persons. They do not accept our oflFer, and we then with- 

P0RTUOUB8B draw our application. How can we be bound by others to whom 

Consolidated ^'^ " 

CoppxR we never trusted ? 

MnoNo Co., 
B adman's & 

*° cXr ' t^^®y referred to Fisher v. CutheU (h), and Mann v. WaUers (i).] 

PORTUQXTBSB 
CoiraOLIDATZD »^»-i 

Copper Cozens-Hardy, Q.C.f and W. Bakery for the company, were 

Mnrmo Co, , ,, , 

V. Badman. BOt called upon. 

North, J. : 

[His lordship stated the facts, in the course of which he said : 
'^ On October 15, 1888, Badman and Bosanquet took steps which 
I will assume for the present purpose to be revoking their applica- 
tion for shares. A good deal might be said as to whether they 
were revocations or not, but for the present purposes I assume 
that they were ; " and having finished the statement of the facts, 
continued.] The point in the cases arises from the fact of that 
resolution, passed by all the directors on the 7th of March, coupled 
with the decision of the Court of Appeal in the case of Bolton <t 
Partners {Limited) v. Lambert Qc). The facts of that case seem to me 
to be extremely like this. A party of directors, in that case being 
a committee, in this case being on October 24 two out of the four 
directors, and on the 26th three out of the four, profess to act in a 
way in which they had no authority to act, and they could not bind 
the company, but some time afterwards, in both cases, a resolution 
is passed by the directors who had power to bind the company, 
ratifying what was done by the limited number of directors who 
had no power to do so. The Court of Appeal has held in that 
case, that, although the offer which had been made, had been 
in the meantime revoked by the person who had made the offer, 
the subsequent ratification had the effect of relating back, and 
binding the person who has negotiated with the company, and 
prevented his withdrawing his offer. So that it comes to this, that 
if an offer is made to a person who professes to be the agent for a 
company, but who has no authority to accept it, the person making 

ill) 5 Ea«t, 491. (i) 10 B. & C. 626. (h) 41 Ch. D. 295. 
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the offer may be in a worse position as regards withdrawing it, 1590. 
than if it had been made to the company itself, and the acceptance iJTm 
of an unauthorised agent in the meantime would bind the purchaser Portuoumb 

CONSOLIOATBD 

to the company, but would not m any way bind the company to the Coppbb 

purchaser. I cannot distinguish between that case and this. It Badman's i 

is not for me to do anything but to accept the case as it is stated, ^^(f^^g*^'" 

One or two little distinctions which have been attempted to be Porttjoubsb 

C0N8OLIDATBD 
made between that case and this, I do not think I can pay any Coppbb 

attention to. If there is anything in those distinctions, they must ,,.3^^^.' 

be addressed to the Court of Appeal which decided that case. I 

do not feel at liberty to refrain from acting on a decision which 

substantially governs the present case, upon the ground of those 

little distinctions, one of which, I cannot doubt, must have been 

present to the mind of the Court if there is anjrthing in it, 

although there is no trace of it found on the face of the report. 

Under these circumstances, that case seems to me to govern the 

present. All that I can say is, that I am glad to have an authority 

before me that enables me to decide the case in that way, for I am 

afraid I should have gone wrong if I had not had the assistance of 

that decision. I think the costs must follow the result. I say it 

reluctantly, but I do not see my way to leaving the costs to be 

borne by other persons, perhaps equally innocent. 

CozenS'Hwrdy, Q.C. : — That also applies to the summons ? 
Your lordship refuses the summons to set aside the judgment in 
Badman's case ? 

NoBTH, J. : Yes. I assumed in my preliminary judgment that 
you had merits, but that also fails. 

Solicitors : Munns d Longden. 

Stretton, HiUiard, Dale d Newman, 
Bum d Berridge. 
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In re YEOLAND'S CONSOLS. 
MANLEY'S CASE. 



Application for Shares in Names of Other Persons— Fictitious Persons— Infant — 
Signing Blank Transfer after Majorttif — No Acquiescence. 

M. applied that shares, to which he was beneficially entitled, should be 
allotted, some to John Francis, others to W. and Eliza Aiie and others to 
Bessie M. He had a son whose Christian names were John Francis. 
His sister Eliza was married to a W. Hare, and he had a daughter, an 
infant, called Bessie. W. and Eliza Hare had given him leave to use 
their names for the purposes of an allotment, but he caused the allotment 
to be made to W. and Eliza Aire. M. subsequently sold all the shares, 
and blank transfers were executed. At this time John Francis, the son, 
was dead ; still the blank transfers of the shares allotted to John Francis 
purported to be executed by John Francis. W. and Eliza Hare did not 
execute the transfers which purported to be executed by W. and Eliza 
Aire. Bessie M., who had then attained her majority, signed the transfers 
of the shares which stood in her name, but without knowing anything 
about the documents she was asked to sign. M. sent in the transfers to 
the company for registration, but they were never registered, and the 
names in which the shares had originally been allotted remained on the 
register at the date of the winding-up of the company. The liquidator 
applied to have those names removed, and that M. might be settled on the 
list of contributories instead. 

Held, that John Francis and W. and Eliza Aire represented fictitious 
persons, and that M. must be settled on the list of contributories in 
respect of the shares standing in those names. Also that although Bessie 
Manley was a real person, she had never assented to be a shareholder, nor 
acquiesced in being on the register after she came of age, that M, had 
merely made use of her and her name, and that he must be settled on the 
list of contributories in respect of the shares standing in her name. 



T 



HIS was a motion by the liquidator o£ a company incorporated 
Tinder the Companies Acts under the name of Y^eoland's Consols, 
that Mr. Joel Manley might be settled on the list of contributories 
in the following circumstances. 

Being beneficially entitled as one of the vendors to an allotment 
of certain shares in the company, he, on May 18, 1882, caused 
some to be allotted to the name of John Francis, some to William 
and Eliza Aire^ and some to Bessie Manley. The evidence showed 
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that he had a son called John Francis Manley, who died in 1888, 1889-1890. 
and a daughter, Bessie Manley, who was a minor in 1882, but who iJTbb 

took no steps after she attained her majority to have her name Yboland's 

removed from the register. A sister of Mr. Joel Manley had Maklet'b 

^__ O A8B. 

married a Mr. William Hare, and she and her husband had given 
him authority to use their names for the purposes of an allotment 
of shares. In June 1885, Mr. Joel Manley sold the shares standing 
in the names of these four persons. All the transfers executed 
were in blank. As to who executed the transfers of those in the 
name of John Francis, Mr. Joel Manley in cross-examination 
refused to say; nor did it appear who executed the transfer of 
those standing in the name of William and Eliza Aire. It was, 
however, proved that Bessie Manley, who had previously attained 
her majority, signed the blank transfer of the shares standing in 
her name, but without knowing anything about the documents she 
was asked to sign. Mr. Joel Manley sept the transfers, with the 
name of the transferee, to the company for registration, and, on 
enquiry, he was told by one Worseldine, a director, that the trans- 
fers had been registered. The transferee paid Mr. Joel Manley 
for the shares, and retained them till the winding-up. The 
transfers never were registered by the company. In October, 1887, 
the company passed resolutions for a voluntary winding-up, and in 
February, 1888, a supervision order was made. After June, 1885, 
when Mr. J. Manley sold the shares, the company never sent any 
of its notices to the persons to whom these shares had originally 
been allotted, but the liquidator finding their names on the register 
of shareholders, sought to make Mr. Joel Manley liable as a con- 
tributory in respect of the shares on the ground that the names 
were fictitious and really represented Mr. J. Manley. 

Phipson Beale, Q*C., and Warrington appeared for the 
liquidator : — 

As to John Francis, he was clearly a dummy. There was no 
Buch person. Mr. Manley's son, John Francis Manley, died in 
1888, and still the transfer of the shares standing in the name of 
John Francis executed in 1885, purported to be executed by John 
Francis. Clearly there was no such person, aiid Mr. Joel Manley 
is liable. 



CA8B. 
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1889-1890. As to William and Eliza Aire, there were no such persons in 

^{^^ existence, and the transfer in 1885 of the shares standing in those 

Yboland's names must be taken to have been executed by Mr. Joel Manley. 

Consols, 

Manlbt's In every case it is admitted that he was the beneficial owner of the 
shares. 

Bessie Manley was a minor, and therefore not a responsible 
person. If a person gets the names of others put on the register, 
he must be able to show those persons to be responsible. 

[They referred to Cox's Case (Z), Pugh and Sharmari's Case (m), 
RichardsorCs Case (n)] 

Swinfen Eadyy for Mr. Joel Manley : — 

First, as to the names being fictitious. It is evident that John 
Francis was not fictitious. He was no other than Mr. Joel Manley's 
son. As to William and Eliza Aire, the evidence shows that Eliza 
Hare, the sister, and William, her husband, had given Mr. J. 
Manley authority to use their names for the purpose of an allot- 
ment. If the names were misspelt in the allotment letters and in 
the company's books, still this does not make the allotment one to 
fictitious persons. In Bessie Manley's case there can be no doubt 
that she did herself sign the transfer. 

A person may apply in the name of another person, though that 
other person is not a responsible person, and would be merely a 
trustee for the person applying : Humber Ironworks and Shipbuilding 
Co., WiUiam's Case (o). There can be no reasonable doubt as to 
who the persons were whose names were put on the register, and if 
they were trying to get ofiT the register they would not be listened 
to, as every one of them had given authority to place their names 
on. 

In any case, transfers of the shares were executed, the transferee 
retained them till the winding-up, and Worseldine, a director, told 
Mr. Manley that the transfers had been registered. The Court is 
asked to rectify the register, but in doing so, it is administering 



(0 4 D. J. & B. 63. (n) L. R. 19 Eq. 589. 

(m) L. R. 13 Eq. 666 (o) 1 Ch. D. 576. 
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equities, and if the transferee is the proper person who should 1889-1890. 
have been on the register, the Court will put him on. JxTkb 

Tbolams's 
Consols, 

[Stirling, J. : Mr. Manley never saw to the question of regis- Manlbt's 
tration of the transfers. Suppose these names to represent real 
persons : their names are on the register at the time of the winding- 
up, and they are liable, though they may have a right to an in- 
demnity from the person who should have been transferee.] 

In Pugh and Sharman'a Case (p), relied on by the other side, 
the person whose name was found on the register had never in- 
tended to allow her name to be registered as a shareholder, but 
that is not the case here. 

[Stiblikg, J. : Bessie Manld^'s case is different from the others. 
She was clearly a real person, but she was an infant at the time her 
name was put on.] 

But the Articles of Association (No. 69) refer to minors as share- 
holders. She kept the shares after she became of age, and the 
allotment to her is good. She remained on the register in all for 
7 years. The remedy of the company is not against Mr. Manley. 
He never made any contract to take shares. 

[Stirling, J. : He sold them. How then can they be said not 
to be his ?] 

But the case on the other side is that there is no transfer. 

[He referred also to Payne v. Hutchinson (q).] 

[Stirling, J. : I will not trouble you, Mr. Beale, on the first 
three names. They seem to me merely aliases for Mr. Joel 
Manley. But, as to Bessie Manley, she is real, and, though an 
infant, she remained on the register after attaining her majority.] 

(p) L. R. 13 Eq. 566. (q) L. R. 3 Oh. 388. 



Case. 
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1889-1890. Beale, Q.C.^ having replied, Stirling J., said he would not 

Inu decide the case on the materials then before him, bat would have 

Yboland's Bessie Manley called as a witness. When the case was restored to 

Consols, 

Manlby*s the paper, and after Bessie Manley had given her evidence, Beale^ 
Q,C,, said there was authority to show that the signing a transfer 
is no evidence of acceptance of the allotment : Ex parte Little (r), 
and Swinfen Eady referred to White 8 Case («). 

Stirling, J. : 

The question arises in this case whether Mr. Joel Manley is to 
be settled on the list of contributories in respect of shares which do 
not stand in his name, but to which he is beneficially entitled. 
The shares were allotted in the names of John Francis, William 
and Eliza Aire, and Bessie Manley. Fii«t take the name John 
Francis. It is said that name designates the son of Joel Manley, 
called John Francis Manley, and it is said, in effect, that as he is 
dead, his legal personal representative should be put on. It seems 
to me clearly that that cannot be, and that I must treat the name 
of John Francis as being that of Mr. Joel Manley. The latter was 
entitled to an allotment of shares in this company in respect of his 
interest in a mine. He asked to have an allotment made to John 
Francis. That was in 1882. He sold the shares in 1885, and 
procured a blank transfer of the very shares, and the transfers were 
made by John Francis. But John Francis Manley, the son, died 
in 1883. Mr. Joel Manley in cross-examination declined to say 
who signed those transfers. I have seen them, and I come to the 
conclusion that Joel Manley signed them, and that therefore John 
Francis did not represent the name of the dead man. Joel Manley 
must go on as a contributory in respect of these shares. Next, 
shares were allotted to William and Eliza Aire. Joel Manley had 
a sister, who married a man named William Hare. It appears that 
Joel Manley applied to William and Eliza Hare for leave to use 
their names, and they gave him authority to do so. But for some 
reason or other he did not see fit to use them, but had the shares 
allotted to William and Eliza Aire. There is no question that the 
beneficial interest in the shares belonged to Joel Manley. He sold 

(r) 17 W. R. 461 ; 20 L. T. 162. (s) 1 Meg. 39. 
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the shares in 1885, and received the purchase-money for them. 1889-1890. 
Blank transfers were executed, and I have no douht that Joel i^Trb 
Manley sisnied the transfers in the names of William and Eliza Yboland's 

*' *^ ^ , Consols, 

Aire. He had got leave to use the names of William and Eliza Manlvy's 
Hare. He did not do so. What he did was simply to use names 
which really represented himself. 

Then comes the case of Bessie Manley, which is different. The 
only difficulty I felt was because she was a real person, being the 
daughter of Joel Manley. At the time she was put on the list of 
shareholders she was an infant. But she executed a transfer in 
blank, and the signature to it is hers. I doubted, therefore, 
whether she should not go on the list of contributories as a trustee 
for her father. She has been examined, and I must treat her as 
having admitted that she signed the documents, but it seems to 
me that I must conclude she knew nothing about the documents 
she was asked to sign, and that Joel Manley was simply using her 
name. He was beneficially interested. She never assented to the 
shares being treated as hers, and Joel Manley must be put on in 
respect of them. The result is that all the four names must come 
off the register, and that of Joel Manley must be put on instead. 

Solicitors : Wilkins, Blyth d Button, 
Sutton d Ommaney, 
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HIGH COURT In be AMERICAN PASTORAL COMPANY. 

OF JUSTICE, 
CHANCERY 
DIVISION. Reduction of Capital — Reduction of some Shares only — Calls in arrear on some of 

Before the Shares — Fortn of Minute approved by the Court, 

Mr. Justice 

North. The Court confinned a special resolution for the reduction of a com- 

1890. pany's capital, which reduced the ordinary, but not the preference 

shares. 

Form of minute approved by the Court, 



March Sth, 



T 



HIS was a petition for the sanction by the Court of a special reso- 
lution passed by the American Pastoral Company for the reduction of 
its capital. The nominal capital of the company was £450,000, 
divided into 40,000 ordinary shares of £10 each, and 5,000 pre- 
ference shares of £10 each. Of the ordinary shares, 84,645 had 
been issued, and £7 per share had been called up, but on 1,677 of 
these shares calls, amounting in all to £2,572, were in arrear. Of 
the preference shares, 1,387 had been issued, and they were all paid 
up in full. The preference shares were entitled to a cumulative 
preferential dividend at the rate of 6 per cent, per annum, and also 
to a preference in the distribution of assets. Of the capital of the 
company £188,580 had been lost, or was not represented by avail- 
able assets, and by the special resolution, it was provided that the 
capital should be reduced to £290,000, by writing off the sum of 
£4 per share from all the ordinary shares, making these shares of 
the nominal value of £6, the sum of £8 per share being deemed to 
have been paid up on the 84,645 shares already issued. The pre- 
ference shares were not to be reduced. 



Napier Higgim^ Q.C., and P. S. Stokes, in support of the 
petition, referred to the form of minute in The New Civil Service 
Corporation, Palmer's Company Precedents, 4th ed., p. 466. 



North, J., said the amount of calls in arrear should appear on 
the minute, and approved of the following form : — ** The capital of 
the American Pastoral Company Limited, is £290,000, divided into 
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40,000 ordinary shares of £6 each, and 5,000 preference shares of iggo. 
£10 each. At the time of the registration of this minute, 84,645 of i^Trb 
the said 40,000 shares of £6 each are issued, on each of which the sum American 

Pastoral 

of £3 has been and is to be deemed to be paid up (except that calls, Company. 
amounting in the whole to £2,572 are in arrear on 1,677 of such 
shares), and of the said 5,000 preference shares of £10 each, 1,887 
are issued and are fully paid up. At the time of the registration of 
this minute, the residue of the said 40,000 ordinary shares, viz., 
5,865, and the residue of the said preference shares, viz., 8,618, 
are unissued, and nothing is to be deemed to be paid up thereon." 

Solicitors : Pa/rker, Oarrett, dk Parker. 



In re building SOCIETIES TRUST, LIMITED. high court 

OP JUSTICE, 

CHANCERY 

Practice — Winding^'p Order — Petition first Presented or Petition first Advertised DIVISION. 

—Priority between. Before 

]uR« wUBTICB 

Mere priority of advertiBement of a winding-up petition will not secure Chitty. 
the order being made on that petition. If a creditor, with notice of a 1890. 
previous presentation of another petition, present a second, but advertise 
it before the first, and both are answered for the same day, the winding- 
np order will, in the absence of mcUa fides, be made on the petition fii^ 
presented. 



JUarch IQtk. 



T 



HESE were two petitions presented by creditors for the com- 
pulsory winding-up of a company called the Building Societies 
Trust, Limited, and the question arose as to the priority between 
them. On the 25th of February, 1890, Mr. Laughton pre- 
sented one petition, and on the 4th of March, 1890, Mr. Pooley, 
knowing of the petition of Mr. Laughton, presented a second, but 
advertised it before Mr. Laughton's was advertised. Both were 
answered for the 16th of March. 

0.0. — ^VOL. n. G 
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1890. 

In rb 
Building 
Societies 

Trust, 
Limited. 



Homer ^ Q.C., and Oswald^ for Mr. Laughfcon, relied upon Re 
Norton Iron Co, (t), as showing that the winding-up order should, 
under the circumstances, be made on the petition first presented. 

Byrne, Q.C, and Napier for Mr. Pooley, cited United Ports 
Co. (tt), and Trades Bank Co. (a;), in favour of the petition first 
advertised. 



Douglass appeared for a judgment creditor. 

Chitty, J. : 

There is no such rule as that contended for on behalf of Mr. 
Pooley. A petitioner who presents a winding-up petition is 
allowed, as a matter of course, some small margin in selecting the 
day for which his petition is to be answered. For instance, Mr. 
Laughton was, as a matter of course, allowed to fix on the 15th of 
March as the day instead of the 8th of March, which was the earlier 
petition day. If, however, he had desired to select a comparatively 
remote day — say the 29th of March — ^the registrar's clerk would 
not have allowed him to do so without further inquiry. Such is 
the practice in the Registrar's office with reference to answering 
petitions. A petitioner is therefore entitled to some short margin 
of time before bringing his petition to a hearing. On the other 
hand, by postponement he runs the risk of a second petition being 
answered for an earlier day, and heard before his. The right rule 
appears to be that laid down in Re Norton Iron Co. (t), that where 
a winding-up petition has been presented by one creditor, if another 
creditor, with notice of the first petition, choose to present a second, 
he does so at his own risk. The order will be made upon the first 
petition, and the second dismissed, if the first was presented bond 
fide and without any collusion. There is no evidence of any mala 
fides on the part of Mr. Laughton in this case, and I shall therefore 
make the usual winding-up order on his petition, with the usual 
order as to costs. There will be no order made on Mr. Pooley*s 



(0 47 L. J. Ch. 9. 
(u) 39 L. J. Ch. 146. 



(«) W. N. 1877, 268. 
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petition, except that he must haye his share of the costs of creditors 
who appear in support of the order, and also, in addition, his costs 
np to the date of the presentation of his petition. 

Solicitors : H. F. Oddy. 
W, A. Bilney. 
E. Todd. 
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In re PYLE works, LIMITED. 



COURT OP 
APPEAL. 



Mortgage of wncalled Capitals-Power to Mortgage taken in Memorandum and no^roN^? J 

Articles of Association — Winding-up — Priority-^Unsecured Creditors. Lindley, L.J! 

Frt, L.J. 
Where, 07 its Memorandum and Articles of Association^ a company has i890. 

power to charge its uncalled capital, '^*-' 

ffeW (affirming the decision of Stirling, J. ; Lopes, L.J., dub.) ; That such ^^ottzi^^^' 
a chaise is yalid^ even in a winding-up, and against the company's un- 22nd and 
secured creditors. AprU IsL 

In a company with a capital limited by shares, the calls which the 
liquidator makes on the shareholders, are calls in respect of unpaid 
capital, and not in respect of any new liability imposed, by the Com- 
panies Act, in the winding-up. 



T 



HIS was an appeal from a decision of Mr. Justice Stirling 
(reported 2 Meg., Part I., p. 82), who decided in favour of the 
validity in a winding-up of mortgages of a company's uncalled 
capital, and of the mortgagee's right to payment of the amounts 
due on the mortgages out of calls made in the winding-up in 
priority to the unsecured creditors of the company. 

The company was registered in 1880, with a Memorandum of 
Association, which defined the objects of the company to be, 
amongst others, — ** (e) To borrow money by mortgage or other- 
wise, receive money on deposit, and issue transferable and other 
bonds, and mortgage debenture and other securities, founded or 

based upon all or any of the real and personal assets, or on the 

o 2 
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1890. credit of the company.*' By the Articles of Association, which hore 
IjTrb ®^®^ ^**® ^^^^ ^^^ Memorandum of Association, it was provided 
Ptlb W0BK8, (Article 111), that the Board of Directors ** may from time to time 
borrow on bonds, or debentures of the company, or on mortgage of 
all or any part of the property of the company, and either with 
or without including in any such mortgage all or any definite pro- 
portion of the capital of the company then uncalled, such sum of 
money as they from time to time think expedient." The present 
summonses referred to the following four mortgages : — 

1. A mortgage dated January 3rd, 1882, in favour of Frederick 
Greenwood and John Brooke Greenwood, by which, first, all the 
then uncalled-up amounts of £6 per share on 3,500 preferred 
shares of the company ; and, secondly, all the personal property, 
assets, and effects which then, or at any time during the con- 
tinuance of the security, should belong to the company, but not 
including any uncalled capital of the company, except that therein- 
before expressly mentioned, were assigned to secure repayment of 
an advance of £2,600. 2. A mortgage dated May 8rd, 1886, in 
favour of Robert M'Hwraith and Edward Gotto, whereby the 
uncalled amounts of £4 per share on 5,000 shares of the company 
were assigned, by way of security against any loss or damage 
which M'llwraith and Gotto might sustain by reason of their having 
guaranteed to the British Linen Company's bank the repayment of 
a sum of £3,000 advanced by the bank to the company, and also 
guaranteed to the London and North Western Railway Company, 
and to the Great Western Railway Company the payment of such 
sum as might be due to those railway companies by the company 
for carriage of goods upon their ledger account with the railway 
companies. 8. A mortgage dated August 10th, 1887, in favour of 
L. Gautier, whereby the uncalled amounts of £4 per share on 
6,000 shares of the company were (subject to the prior mortgages) 
assigned to secure an advance of £4,000. 4. A mortgage, dated 
October 28, 1887, in favour of R. M'llwraith, whereby the uncalled 
amounts of £4 per share on £6,000 shares of the company were 
assigned (subject to the prior mortgages) to secure an advance of 
£3,000. 

Some of the mortgagees were themselves shareholders in the 
company. 
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1890. 

The company haying gone into liquidation, the question arose j"^ 



RE 



whether these mortgages on the unpaid capital were valid, so as to p^le Womb, 
entitle the holders to be paid in priority to the company's unse- 
cured creditors. Mr. Justice Stirling having held that they were, 
the unsecured creditors appealed. 

Rigiyf Q'C, Phipaon Beale, Q.C. {Carson with them), for the 
appellants : — 

The cases of Phoenix Bessemer Steel Co. (y) and Howard v. 
Patent Ivory Manufacturing Co. (z) which Stirling, J., followed 
in deciding against us, were cases on the construction of the 
Memoranda and Articles only. Galls made in a liquidation are not 
included in the language used in the present Memorandum and 
Articles. But assuming that they authorise a charge on the unpaid 
capital, if that include calls made by the liquidator in the winding- 
up, then we say that such a power is invalid, and ultra vires 
any company. Article 111 is the one on which reliance is placed 
by the respondents. That authorises the company to borrow on 
mortgage of all or any definite proportion of the capital of the 
company then uncalled." We say that calls made by the 
liquidator are not part and never form part of the capital. What 
is payable under the Memorandum as capital is something totally 
distinct from the liability to contribute in a winding-up to the 
common fund for payment of debts. Section 16 of the Act of 
1862 says, " all moneys payable by any member to the company 
in pursuance of the conditions and regulations of the company 
shall be deemed to be a debt due from such member to the 
company, and in England and Ireland to be in the mature of a 
specialty debt." Section 75 says, ** The liability of any person to 
contribute to the assets of a company under this Act, in the event 
of the same being wound up shall be deemed to create a debt (in 
England and Ireland) of the nature of a specialty accruing due 
from such person at the time when his liability commenced, but 
payable at the time or respective times when calls are made as 
hereinafter mentioned for enforcing such liability ..." Section 
16 deals with the case of the capital in a going concern ; section 75 

(y) 44 L. J. Ch. 683 ; 32 L. T. 864, («) 38 Ch. D, 156, 
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1890. with the liability to contribute in a winding-up. The former 

IiTrb section makes the contractual liability in a going concern a specialty 

Ptle Works, ^^^t ; the latter does the same for the new liability imposed in a 

LiXITBD. 

winding-up. If the liability to subscribe to capital were the same 
as the liability to contribute in a winding-up, then section 75 would 
be unnecessary. But if it is a new liability which is imposed by 
section 75, then it is in place. But then this liability is not a part 
of the capital of the company which can be mortgaged. The calls 
which the liquidator can make are, by the Act, limited to the 
amount which, at the date of the winding-up happens to be uncalled 
on the shares, but that is the only connection between the capital 
of the company and the calls which the liquidator has power to 
make. The liability of shareholders in a winding-up is provided 
for by section 88 of the Act of 1862 (a). That section imposes a 
liability not only on members of limited, but also of unlimited 
companies ; and not only on present, but also on past members. 
This liability is a new liability entirely. It may be greatly more 
than the capital of the company, and it may also be less, but it is 
certainly no part of the capital. Take the case of past members. 



(a) That section is as follows : — 

*'38. In the event of a company 
formed under this Act being wound 
up, every present and past member of 
such company shall be liable to con- 
tribute to the assets of the company 
to an amount sufficient for payment 
of the debts and liabilities of the com- 
pany, and the costs, charges, and ex- 
penses of the winding-up, and for the 
payment of 'such sums as may be re- 
quired for the adjustment of the 
rights of the contributories amongst 
themselves, with the qualifications 
following : (that is to say) 

''(1) No past member shall be liable 
to contribute to the assets of the com- 
pany if he has ceased to be a member 
for a period of one year or upwards 
prior to the commencement of the 
winding-up ; 

'' (2) No past member shall be liable 
to contribute in respect of any debt or 



liability of the company contracted 
after the time at which he ceased to 
be a member ; 

^^ (3) No past member shall be liable 
to contribute to the assets of the com- 
pany unless it appears to the Court 
that the existing members are unable 
to satisfy the contributions required 
to be made by them in pursuance of 
this Act ; 

''(4) In the case of a company 
limited by shares, no contribution 
shall be required by any member 
exceeding the amount if any, unpaid 
in respect of the shares of which he is 
liable as a present or past member ; 

"(5) In the case of a company 
Umited by guarantee, no contribution 
shall be required from any member 
exceeding the amount of the under- 
taking entered into on his behalf by 
the Memorandum of Association." 
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Suppose A. transfers his shares to B., B. to C, C. to D., and so on, 
within a year of the winding-np, and say that there are half a dozen 
contributories in respect of those shares. Can it be maintained that ^^'J:» Works, 

Limited. 

the contribution which the person, whose name is on the register 
at the date of the winding up, makes under section 88, is part of 
the capital, but that that which those make who are settled on 
the "B." list of contributories is not part of the capital? We 
admit that in the case of a limited company, if all the shareholders 
settled on the ''A." list can pay what is due on their shares, then 
no contribution can be required from the '^ B." contributories, but 
that is only because the limit of liability imposed by the section in 
a winding-up has already been reached by the shareholders on the 
** A." list. In the case of unlimited companies this does not apply. 
Again, in the case of a company limited by guarantee. There the 
company may have no capital at all, but may have merely the 
undertaking of the members to contribute in the case of a 
winding-up. 

Then there is the larger question as to whether a company 
which says ** We intend to allow the directors to be able to fore- 
stall this statutory liability, or statutory fund, by giving a special 
charge on it so that it shall not be payable pari passu in the liqui- 
dation," has not done what is ultra vires. If this fund can be 
mortgaged, why cannot it be sold ? Sections 26 and 26 {b) of the 



(6) Sections 25 and 26 are as 
follows : — 

"25. Every company under this 
Act shall cause to be kept in one or 
more books a register of its members, 
and there shall be enteied therein 
the following particulars : 

'^ (1) The names and addresses, and 
the occupations, if any, of the mem- 
bers of the company, with the ad- 
dition, in the case of a company 
haying a capital divided into shares, 
of a statement of the shares held by 
each member, distinguishing each 
share by its number : and the 
amount paid or agreed to be con- 
sidered as paid on the shares of each 
member ; . . ." 

"26. Every company under this 



Act, and having a capital divided 
into shares, shall make, once at least 
in every year, a list of all persons 
who, on the fourteenth day succeed- 
ing the day on which the ordinary 
general meeting, or if there is more 
than one ordinary meeting in each 
year, the first of such ordinary 
general meetings is held, are mem- 
bers of the company ; and such list 
shall state the names, addresses, and 
occupations of all the members there- 
in mentioned, and the number of 
shares held by each of them, and 
shaU contain a summary specifying 
the following particulars : 

" (1) The amount of the capital of 
the company, and the number of 
shaVes into which it is divided ; 
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1890. Act show clearly that this was not intended to be allowed. But 

ItTrb ^^^^^ <^&Q ^^ 1^0 difference betnireen a sale and a mortgage. Snp- 

Pylb Works, pose, then, that the company, as soon as it starts business, sells 

Limited. * .^ 

the statatory fand ; the company conld fulfil all the requirements 
of sections 25 and 26, and still this sale would not be made to 
appear. The sections thus would prove a snare to persons 
dealing with the company. The register of mortgages required by 
section 48 is only open to the inspection of shareholders and of 
persons who are already creditors. It would not be available to 
those about to deal with the company for ascertaining the com- 
pany's financial position. The register of members, provided for 
by section 25, is open to the inspection of any person, under 
section 82, and the annual list, with the particulars required 
by section 26, is also open to the inspection of every person, 
under section 174. But if a person about to deal with the 
company relied on these two inspections, he would be entirely 
misled if such a charge as those set up by the respondents were 
valid. 

As to cases. In Phoenix Bessemer Steel Co, (c), and Howard 
V. Patent Ivory Manufacturing Co. (d), it was treated as though 
there were no question at all, if the contract between the share- 
holders authorised the charge. But our contention is that the 
contract between the shareholders is quite immaterial. The 
Memorandum and Articles have nothing to do with it. It is abso- 
lutely ultra vires under the Act. The Master of the Bolls, in the 
Phoenix Bessemer Co. (c) affirmed the doctrine already laid down 
in Harrison v. Mexican Railway Co. {e) as to contemporaneous 
documents being read to explain an ambiguity in one of them. 



" (2) The number of shares taken feited ; 

from the commencement of the com- " (7) The names, addresses, and occu- 

pany up to the date of the summary ; pations of the persons who have 

" (3) The amount of calls made on ceased to be members since the last 

each share ; list was made, and the number of 

** (4) The total amount of calls re- shares held by each of them." 

ceived ; (c) 44 L. J. Ch. 683 ; 32 L. T. 

^ (5) The total amount of calls un- 854. 

paid ; (d) 38 Ch. D. 166. 

" (6) The total amount of shares for- (e) L. R. 19 £q. 358. 
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We do not desire to say a word against that. But it does not help 1390. 
us here. ^;^ 

Pylb Wowts, 

LiMITBD. 

[Cotton, L.J., referred to General South American Co, (/), 
where he thought the question of mortgaging calls made in a 
winding-up had arisen.] 

In that case the share capital had been called up in full ; there- 
fore the question could not arise. In the case of Bank of South 
Australia v. AhrahamB (g)y it was held that the deed did not con- 
tain a power to charge uncalled capital. In Ex parte Stanley (h), 
it was held that fature calls, to be made whenever '' it shall appear 
to the directors to be necessary or expedient/' could not be mort- 
gaged under a provision authorising the directors to borrow on the 
security of the funds or property of the company. In re Sankey 
Brook Co. (i) shows what James, V.-C, considered was the ground 
the previous cases had been decided upon, and that was that a 
charge of uncalled capital would be invalid, as interfering with the 
discretion vested in the directors as to the making of calls. In 
another case in the same company, In re Sankey Brook Co. (No. 
2) (fc)> under a power to " pledge, mortgage, or charge the works, 
hereditaments, plant, property, and effects of the company,*' in 
order to secure the repayment of moneys borrowed, it was held 
that the proceeds of a call already made, but not yet paid, might 
be charged, but not the proceeds of a future call. It is unneces- 
sary to consider lAshman^s Claim (2), because it is contrary to the 
current of all the authorities. 

The Companies Clauses Act, 1845, gives distinct power to mort- 
gage fature calls. We do not contend that if the directors had 
made a call before the liquidation the mortgage would not have 
been valid as against that, and that is all that the Act of 1845 
means. Moreover, that Act provides no special statutory fand for 
the winding-up, as we submit the Act of 1862 does. 

Now there are many well-known cases whose ratio decidendi 
applies here. Those are the cases as to set-off. In OrisseWa 

(/) 2 Ch. D. 337. (i) L. R. 9 Eq. 721. 

{g) L. R. 6 P. C. 266. (lb) L. R. 10 Eq. 381. 

(h) 4 De G. J. & S. 407. (/) 19 W. R, 344 ; 23 L. T. 759. 
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1890. Case (m), at the bottom of page 535 of the report, Lord CmsLiiB- 
ixTiLB ^OBD, L.G.y states what the general scheme of the Act of 1862 is. 
Pyiji Woeks, It is that the calls made in a winding-up shall come into the assets 
of the company, to be applied pari passu in payment of debts. 
Black's Case (n) was also a case of set-off, but it was a pecnliar 
case and came very near a charge. It is a mere form of words to 
call the arrangement there a set-off. In reality it was a charge, an 
equitable mortgage. In section 98 of the Act of 1862, in the case 
of a company ordered to be wound up by the Court, provision is 
merely made for the assets of the company being collected and 
then applied in discharge of its liabilities. The words pari passu 
are not used as they are in section 188 in the case of a voluntary 
winding-up. But that was because the Court, in winding up a 
company would apply its ordinary principles, and so it was unne- 
cessary to state them in section 98, but it was thought necessary 
to set them forth in section 188, owing to the winding-up being 
conducted out of Court. In Black's Case (n), Lord Selbobme, L.C, 
at p. 268 of the report, dwelt on the importance of there being no 
distinction in the principles of administration, so far as creditors 
are concerned, between the cases of voluntary winding-up and 
winding-up under supervision or by the Court, and he said, 'f I am 
clearly of opinion that it is not competent for any persons what- 
ever, by any antecedent contract, to alter the administration of the 
assets of the company under such a winding-up." Section 101 of 
the Act of 1862 does not deal with the statutory fund for the 
winding-up, as we call it, but deals with outside liabilities arising 
by contract. In In re Whitehotise <t Co. (o). Sir Geobge Jessel, 
M.B., said that section 88 creates new rights and new liabilities, 
and that the liability of the members to contribute is not a debt 
due to the company, but only a liability imposed in the winding-up. 
Ex parte Bradshaw, In re Colonial Trusts Corporation (p), shows 
that this liability is not the property of the company. The prin- 
ciples laid down in these cases cannot be reconciled with In re 
Phoenix Bessemer Steel Co. {q) ; and if they had been brought to the 

(m) L. R. 1 Ch. 528. {p) 16 Ch. D. 465. 

In) L. R. 8 Ch. 254. {q) 44 L. J. Ch. 683 ; 32 L. T. 

(o) 9 Ch. D. 5d5. 864. 
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notice of the Master of the BoUb, instead of that ease being treated i890. 
merely as a question as to the power contained in the memo- j"^^ 
randum, he would have decided it differently. The House of ^^"* Wowls, 
Lords, in Trevor v. Whitworth (r), relied strongly on what the 
registers provided under the Act told persons outside the company. 
These persons cannot look at the register of mortgages, but only 
at the register of members and annual list under sections 26 and 
26, and the validity of a charge, such as the respondents set up, 
would defeat the provisions of the Act, and make them merely 
pitfEdls to persons intending to deal with the company. 

[They cited also Webb v. Whiffin («), Burgess' Case (<), and 
Birch V. Cropper (w).] 

Oifardf Q.C., and HaMane, Q,C,, appeared for the official 
liquidator, and said that as the question in dispute could affect the 
interests of those parties only who were separately represented 
before their lordships, they would take no part in the argument. 

Sir Horace Davey, Q.C. (F. Whinney with him), for the first 
summons : — 

The case of Phoenix Bessemer Steel Co. {x) was decided so long 
as fifteen years ago, and if it was rightly decided, it completely 
covers this case. It was not taken to the Appeal Court. Mr. 
Bigby says the point now raised was not considered by the Court. 
But, at all events, the case involved the point. The authority 
of the case has never been doubted, and has since been acted on 
very largely. Then there have been subsequent cases where the 
question whether words like " property ** and " assets " could 
include uncalled capital has been discussed, but it would surely 
not have been necessary to discuss this if the Court had thought 
that even if the words were wide enough, still the power taken 
would be ultra vires. 

One of the first cases referred to against us was Bank of South 

(r) 12 App. Gas. 409. (m) 1 Meg. 372 ; 14 App. Cas. 626. 

(«) L. R. 5 H. L. 711. (x) 44 L. J. Ch. 683 ; 32 L. T, 

(0 15 Ch. D. 507. 854. 
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1890. Australia v. Abrahams (y). The judges distinctly said, that if a 
iVeb company had taken power to charge what it had power to make its 
Ptlb WoaKs, own, then the charge would be valid. 

LlMXTKD. ^ 

[Lopes, L.J., drew attention to Bank of South Australia v. 
Abrahams (y) having been cited in Phoenix Bessemer Steel Co. (z),] 

Yes, and therefore the exact point must have been present to 
the mind of the Master of the Bolls in deciding the latter case. 

As I understand it, the chief point made by the appellants' 
counsel is that the liability of shareholders in a winding-up to the calls 
they may then have to pay, is not part of the company's capital, 
and that the company's capital does not include those calls ; or, as 
they contend, that those calls are to go to a statutory fund, and 
that there is a statutory way of distributing that fund. The 
passages quoted from various judgments in support of this pro- 
position were used by the noble lords and the judges alio intuitu. 
It is true that the Act of 1862 says nothing about the shareholders* 
liability to pay up to meet the demands of creditors when the 
company is a going concern, but that is because, by joining the 
company, each shareholder thereby becomes liable to pay up in full 
on his shares. But it is mentioned in the case of the winding-up, 
but merely for the purpose of limiting the shareholders' liability. 
Section 98 shows what has to be done in a winding-up. It says 
the assets of the company are to be collected and applied in 
discharge of its liabilities. The question then arises, what are the 
company's assets, and how far have they been anticipated. If the 
appellants' argument that you cannot anticipate the assets were 
right, then I fail to see how debentures, those roving, floating 
charges on the assets, which leave the company free to deal with its 
assets while it remains a going concern, but attach on a winding- 
up, could be upheld, and still they have been. The truth is, that 
the liquidator takes the assets as he finds them, subject to such 
charges as may be existing against them. Then as to the point 
that if the charges in this case are valid, then the registers provided 

(y) L. R. 6 P. C. 265. (z) 44 L. J. Ch. 683 ; 32 L. T. 854, 
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by the Act may prove a snare. They may equally prove a snare in 1390, 

the matter of moneys paid np in advance of calls. The Act contains ^T^ 

no power for a company to accept moneys in advance of calls. But Pylb Wobm, 

we know that such a clause in the articles is valid, because the 

model form provided by Table A. in the schedule to the Act contains 

such a clause. The amount of calls made and paid has alone to 

appear by section 26. Moneys paid in advance would not be paid 

as for calls, but are only an advance on which the company pays 

interest. But such advances diminish the amount receivable for 

calls in a winding-up. Section 75 contemplates only one liability. 

There is but one amount which the shareholder is liable to pay up, 

either in a going company or in a winding-up. The question is, 

what has the liquidator got to distribute. In the cases as to set-off, • 

the question was how to distribute among the creditors a fund he 

possessed. That is quite different from this question as to what 

constitutes the fund which the liquidator has to distribute pari 

passu among the creditors. Section 88 imposed a liability on past 

members to contribute, but in no case do you get more paid np on 

the shares than what remains unpaid by the present members, and 

only in certain events can you make past members on the ** B." list 

contribute. 

What have subsequent Acts done ? The Act of 1867 gave power, 
under certain conditions, to reduce the amount of the company's 
capital, the result of which is to enable a going company to reduce 
the amount liable to be called up even in a winding-up. Then the 
Act of 1879, which is to be construed as one with the previous 
Acts, makes provision, by section 5, for increasing the nominal 
amount of its *^ capital," and provides also ** that no part of such 
increased capital shall be capable of being called up except in the 
event of and for the purposes of the company being wound up." 
Clearly that contemplates that what is called up in the going 
concern and in the winding-up is equally ** capital." All the differ- 
ence is, that the power of calling it up is transferred from the 
directors to the liquidator. If the liability to contribute in the 
winding-up is not the same as the liability to pay up capital in the 
going concern, suppose all the capital not to be paid up by the time 
of the winding-up commencing, then how is the liability to pay up 
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1890.1 the capital discharged ? In Poolers Case (a), paying np in advance 

IiTrb ^^ ^^'^ ^'^^ ^^® purposes of the company w/ts held good, and what 

Ptlb Works, the company has done here, is to obtain money for the purposes of 

the company by a charge on uncalled capital. Article 111 shows 

that such a charge was contemplated. 

As to the cases. I have already dealt with Phoenix Bessemer 
Steel Co. (5). Then there is LishmarCs Case (c). Mr. Bigby says 
the Court did not consider the question whether such a charge was 
vltra vires the company. Again, in Ex parte Bradshaw, In re 
Colonial Trusts Corporation (d), a judicial blindness seems to have 
come over the Court, because it never seems to have occurred to the 
Court that the question as to the power being taken in the Articles 
could have no bearing, as even then it should have been remem- 
bered that it would be ultra vires. In Sankey Brook Coal Co, {e), 
when the Vice-Chancellor held that it was beyond the powers of the 
directors of that company, he treated the question as entirely one 
on the construction of the Articles. In the other case in the same 
company (/), the call was made before the winding-up. Still it 
came into the liquidator's hands. If the appellants are right, then 
the call was one belonging to the winding-up, and should not have 
been treated as it was. But it was never suggested that it should 
form part of a common fund in the winding-up. The cases as to 
set-off, OrisseUs Case (g), Beach's Case (A), In re Whitehouse d 
Co, (i), and Wehh v. Whiffin (j), related to the rights and liabilities 
of the contributories as between themselves and the liquidator, and 
were not cases as between the liquidator and third parties. The 
fact that my clients are contributories as well as third parties, cannoi 
affect the question. It is a mere accident. In those cases the 
Court was dealing with the common fund when ascertained, and how 
it should be distributed. But this case raises the question what 
ought to be included in the common fund, and whether the uncalled 
capital should be included without reference to the incumbrances 
which ought to affect it before it reaches the common fund. Mr. 

(a) 9 Ch. D. 322. (/) L. R 9 Eq. 721. 

(6) 44 L. J. Ch. 683 ; 32 L. T. 864. (^) L. R 1 Ch. 528. 

(c) 23 L. T. 759 ; 19 W. R. 344. {h) L. R 8 Ch, 254. 

((£) 15 Ch. D. 465. (i) 9 Ch. D. 695. 

W L. R 10 Eq. 381. (y) L. R 5 H. L. 711. 
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Bigby sajs Black* a Case (k) might have been treated as an equitable i890. 
mortgage. Bat the answer is, that it was not so treated by the j^Tbs 
Court. Lord Selborne never did say that it was competent to ^^i^ Wobks, 
disregard the rights of incumbrancers in ascertaining the consti- 
tution of the common fund, nor was it necessary for him to carefully 
guard his language, for he was simply dealing with the distribution 
of the common fund, and it is unfairly straining his language to try 
and make it applicable to the question of ascertaining the consti- 
tution of the common fund. Webb y. Wliiffin {I) is in our favour. 
Mr. Bigby did not rely on the decision, but on observations made 
in the course of the decision. Lord Selbobnb held that the contri- 
butions of present and past members were part of the property of 
the company, and section 88, on which Mr. Bigby relies, was the very 
section in question in that case. It is said that my clients are con- 
tributories, and are seeking to set-off as in Black's Case (k). But 
my clients have paid their calls, and they do not claim to set-off. 

As to the indemnity given by the mortgage of May 8, 1886. In 
Inns of Court Hotel Co. (m), it was held that under a borrowing 
power, a company could give a security to a creditor. In Patent 
File Co., Ex parte Birmingham Banking Co. (n), it was held that 
a company might give a mortgage to an importunate creditor. Those 
cases in principle cover what was done here. 

Btickley, Q.C. (Ashworth James with him), for the second 
summons : — 

Mr. Bigby says : (1) that the proceeds of calls made in the 
winding-up are not capital of the company; (2) that they are a 
special statutory fund arising from a new liability created by 
section 88 ; (8) that capital cannot be anticipated so as to reduce the 
amount to be obtained under section 88. 

As to (1) : Let us see how capital is referred to in the Act. 
Section 6 shows what are the parts into which the Act is to be divided. 
The second part relates "to the distribution of the capital and liability 
of members." That second part starts with section 22, and includes 
section 88. That points to capital meaning that which you have 

(Jc) L. R. 8 Ch. 254. (m) L. R 6 Eq. 82. 

Q) L. R. 5 H. L. 711. (n) L. R. 6 Ch. 83. 
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1890. power to obtain from the corporators, either for the purpose of 

XiTbb trading, or for the purpose of meeting the claims of creditors. 

Ptlb Works, Section 5 of the Act of 1879 deals with capital which can be called 

Limited. ^ 

up only in the winding-up, and by section 8, that Act is to be con- 
strued as one with the preyious Acts. 

As to (2) : The liability of all members of a company is one 
arising ex contractu. If section 88 creates a new liability, then there 
are two liabilities. However, I submit that section 76 shows that 
this is not a new liability. That section provides that the liability of 
a contributory to pay a call made under section 102 is to be deemed 
to create a debt of the nature of a specialty accruing due from such 
person at the time when his liability commenced. There is 
authority showing that such liability commences at the date when 
the contributory entered into the contract under which he became a 
member : Williams v. Harding (o) ; West of England Banky ex 
parte Hatcher (p). There is not a word in the Act as to how calls 
are to be made by the directors. That is left to the Articles. If 
they have not made calls, then the only thing a winding-up does is 
to transfer that power to the liquidator. No weight should be given 
to the argument that if a charge of uncalled capital is valid, then 
the registers under sections 25 and 26 may prove a delusion, as 
Article 7 of Table A. authorizes moneys being paid up on shares 
in advance of calls, and such payments, though they do diminish 
the fund available in the winding-up for payment of the company's 
debts, still would not be entered on the registers. What the 
liquidator has to distribute pari passu in the winding-up is the 
assets. That does not include the amount uncalled, but the 
amount uncalled minus any incumbrance thereon. 

F. Whinney {Hastings, Q.C, with him) /or the third summons, 
said one of his clients was not a contributory, and as to him, 
Smithes Case (q) would be in point. 

Righyf Q-C., in reply : — 

There is evidently no settled way of considering this question in 
the profession. In the last edition of Lord Justice Lindley's book 

(o) L. R. 1 H. L. 9, 29. (p) 12 Ch. D. 284. (q) 11 Ch. D. 688. 
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on Company Law, the case of Phosnix Bessemer Steel Co. (r) is not 1890. 
mentioned at all. In Mr. Palmer's book the validity of such a ij^ bb 
charge is questioned. In Mr. Buckley's book it is treated as a ^^i^j^g^"' 
question of power taken in the memorandum and articles. Mr. 
Ghadwyck Healey also refers to the case. 

My main argument is not as to whether the word '' capital " 
covers what is called up in a winding up, but whether, whatever 
words may be used in the memorandum and articles, it is or is not 
ultra vires to charge what is to be called up in a winding up. Mr. 
Buckley said that section 88 imposed no new liability, but it does 
impose a different liability. No attempt was made to deal with the 
fact of the liability imposed by that section on past members. As 
to those floating charges, debentures, ex parte Bradshaw {s) does not 
show that such charges do not apply as soon as they are given, but 
sub modo. Suppose the interest is not paid, then a receiver can be 
obtained even before a winding up. Then as to payments on shares 
in advance of calls. It is true that they would not appear on the 
annual list under section 26 dealing with calls, but they would 
appear on the register under section 25, as what has to be set out 
there is " the amount paid, or agreed to be considered as paid, on 
the shares of each member." Does this not further tend to show 
that the Legislature never contemplated allowing mortgages of 
uncalled capital which the public intending to deal with the 
compMiy could know nothing about. As to the Act of 1879, that 
provides by section 6 for forming a reserve fund which cannot be 
called up till the winding up. Then could it be possible that the 
Legislature meant to allow a company by a side wind like that 
suggested by Phoenix Bessemer Steel Co. (r) to anticipate by a 
mortgage what it was prevented from calling up ? [He then replied 
on the cases cited.] 

Cotton, L.J. : 

This is an appeal from the decision of Mr. Justice Stirling, and 
the question raised is whether a mortgage of calls made during the 
winding up is good. The first point that has been raised here is 

(r) 44 L. J. Ch. 683 ; 32 L. T. 854. ^0 16 CL D. 466. 

O.C. — ^VOL. U. H 
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1890. ^^^9 whether there was any power giyen by the Articles of Associa- 
j"^^^ tion and by the memorandum to make a charge on the uncalled 
Ptlb Wo&kb, capital ? In my opinion there was. Let us take the memorandum. 
One of the objects of the company is to borrow money by mortgage, 
or otherwise to receive money on deposit, and issue transferable 
and other bonds and mortgage debentures, and any other securities 
founded or based upon all or any of the real or personal assets, or 
on the credit of the company. [His lordship then read Ajiiicle in. 
set out above, and continued :] In my opinion, power is given there 
to mortgage the uncalled capital. 

But it is said that calls made in the winding up are not part of 
the property or the capital of the company. We have had an argu- 
ment on that point, and Stanley* 8 Case (t) was referred to. If that 
is to be followed here, that would not only make mortgages on calls 
which are made in the winding up bad, but it would make any 
mortgage on future calls made by the directors before the winding 
up bad ; but that, I think, need not be considered. In that casie 
Lord Justice Turner, whose decision it was, had not to deal with 
the case of there being an express authority to mortgage uncalled 
capital. Here there is not the difficulty which he points out, 
for there is express power to mortgage calls not already made. 
Then there must be an implied contract to do anything which may 
be necessary for the purpose of making a good mortgage of such 
calls. The view expressed in Stanley's Case about such mortgages 
interfering with the discretion vested in the directors as to making 
a call would not, in my opinion, apply to a case like this, where there 
is in terms power to mortgage calls not made at the time when the 
mortgage was granted. 

But then it was said that these calls which are made after the 
winding up has commenced are not to be considered as part of the 
capital of the company. I cannot agree to that. It was said here 
that that entirely depended on the 88th section of the Act, and it 
was said that section gives something which is entirely different 
from what was a call made by the directors before the winding up, 
and it is not to be considered as a call of part of the capital of the 
company. In my opinion that is wrong as regards a case like this. 

{t) 4 De G. J. & S. 407. 
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We are considering the call made in the winding up of a limited i^g^ 
company^ that is to say, not either a company limited hy guarantee, S^^^ 

All SB 

or an unlimited company. That which can be called for in the Ptlb Wobkb, 
winding up, and only in the winding up, may not be, and I think 
is not considered as, part of the capital of the company. Although 
there is a special provision as to what is to be done when there is a 
winding up, yet that is merely giving the power to call for that part 
of the capital of the company which has not been called up. It is 
true that there is a difference in the liability and in the means of 
providing for those calls when the company is being wound up. If 
the company is not being wound up, then the power of the directors 
to call that portion of the capital is different in terms from that 
which is the power of the liquidator. Of course, in an ordinary 
company there is only a certain part of the capital called up, and 
there are usually restrictions put on the time within which the calls 
shall be made ; but that is done away with as regards the liquidator, 
and the call is not payable to the directors of the company that is 
being wound up, but it is to be paid to the liquidator, and he is 
freed from those restrictions which exist when the company is a 
going concern, and he is able to call for the amount which still 
remains unpaid in respect of the shares which each of the share- 
holders is called upon to pay. Although it is very true that 
Whitehouse's Case (u) before the Master of the Bolls is strongly in 
support of the argument urged upon us by Mr. Bigby, yet, in my 
opinion, though I think the decision was perfectly right in that 
case, it was with reference to an entirely different question, namely, 
the right really of set-off, and his decision was right, although, in 
my opinion, he spoke erroneously, unintentionally, as regards what 
was called for by the liquidator, and he prevented the set-off, not on 
the true ground on which I think it was put by Lord Selborne, but 
states it as a thing which accrued to the liquidator, and not a sum 
which was really due to the company. 

Webb V. Whiffin {v) was referred to, and Lord Caibns' judgment 
was much relied upon. That case was this. He relied upon calls 
in the winding up as being a fund set apart in order to be specially 
appropriated to pay debts which were still due in the winding up. 

(«) 9 Ch. D. 596. (v) L. R. 6 H. L. 711. 

H 2 



100 COMPANY BEPOBTS. 

1890. But what he was dealing with there, was as to whether calls made 
iJ^^ on past shareholders settled on the " B." list could be appropriated 
^^LuHTBD^^' for a particular portion of the creditors, and that is what he was 
dealing with ; and really the expressions used by him are against 
the argument that this is not to be considered as a part of 
the capital of the company, because he does speak of this com- 
mon fund, not as a common fund which could be in any way 
mortgaged as part of the capital, but as that which, when it is 
got from the '' B." contributories is not to be set apart and appro- 
priated to a particular part of the creditors, but is to be thro\¥n 
into one common fund, and to be dealt with as one fund by the 
creditors. Then in speaking of the common fund, he speaks of it 
as the capital of the company, for he says, '' As I understand, the 
relation of creditor and debtor, which is established by the Act, is 
established only with regard to that which is the common fund or 
capital of the company." He therefore, in distinct terms, treats it 
as only that which is to be arrived at in the winding up as part of 
the capital of the company, and he uses that expression again 
only a little further on, where he says, "But by the Act of 1862 
that state of things is entirely swept away. A capital is created, 
sometimes limited, sometimes without a limit, but that capital is 
to be made good in the shape of a common fund, and that common 
fund it is, which is to be the source of payment of every creditor of 
the company." So that he distinctly treats that which is to be 
called up in the winding up, called for from the " B." shareholders, 
as calling up part of the capital, involving a common fund in order 
to pay the creditors. 

In my opinion the Act of 1879, which was quoted by Sir Horace 
Davey is not to be disregarded. What does that do ? It enables 
a reservation to be made of part of the capital, which is only to be 
called up if there is a winding up. That distinctly recognizes that 
which is being called up, and can only be called up when there is a 
winding up, as calling up a part of the capital of the company, and 
that, I think, is what this is. Whether or not there is anything 
in the Act to prevent it being mortgaged is another question which 
we have to consider, but, in my opinion, there is no good ground 
for saying that a call made by a liquidator in the winding up is not 
a part of the capital of the company in a limited company like this. 
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As I say, there may be certain companies in whicH tKe Vcalls that iggo. 
are made cannot in any way be considered as part of tHe" capital of t"""^ 
the company ; but here we have to deal with what, in my opihioi^; I*^» Worxs, 
is part of the capital of the company, •; .• ?^""ted. 

Although Mr. Rigby did, in his opening, very much put his **-^' '.-:';. 
case upon this, that this was not part of the capital of the company, ' ' .-: :' .. 
yet he afterwards went into what we must consider as a more *••'.*' 

serious matter, whether there is anything in the Act which prevents 
a mortgage effectually being made, of capital which is to be called 
up by the liquidator in the winding up. He said that it is pro- 
hibited by the Act. Now in the Act we have to consider, and it 
must depend upon that, there is nothing in terms which is a 
negative of the right to mortgage these calls which are a part of 
the assets and capital of the company, namely, that capital which, 
when the winding up commences, has not already been called up. 
Then, as there is nothing in terms expressly preventing the 
directors of a company from mortgaging that portion of their 
capital — ^I have expressed my opinion that it is really to be con- 
sidered as part of the capital of the company which has not been 
already called up— there ought, in my opinion, to be something 
like a necessary implication of the Act to prevent a company 
— the directors — from effectually mortgaging that part of their 
property if, as I think it is, it is to be considered as part of the 
capital. Now what is relied upon ? It is said that this part of 
the capital of the company, namely, calls made by the liquidator, 
ought to be collected and applied equally in payment of all the 
unpaid creditors, and for that, sections 78 and 186 of the Act are 
relied on. But then the question comes, what are to be considered 
assets of the company ? The assets of the company which are 
there expressed to be dealt with, must mean that portion of the 
capital which the directors have not actually dealt with before the 
winding up commenced, and are like an equity of redemption 
which is the property of the company. Whenever the legal estate 
is not in the mortgagee, while it is still in the company, that is an 
estate which is to be got in by the liquidator. He must get in the 
property, but the only portion which can be looked upon as a fund 

in the winding up for paying the creditors will be that portion 

the equity of redemption — ^which remains the property of the 
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1890. eompany-.d&B}ect to the performance of all the obligations which 

. • • • • 

Ikm *^® dilfefelors have properly thrown upon this part of the property 
Ptlb Wowta, ()£ thV TBompany. Therefore, although the assets must be applied 
.-*'/*by-the liquidator rateably in payment of all the creditors then 
.-- unpaid, yet this is not assets in the sense in which that is to be 
.-. '.':■. done, namely, free assets, assets which can be dealt with by 
*';'•' the company in payment of debts except to those who have a 

mortgage — ^if it is an effectual mortgage — on this portion of the 
property of the company. It is not said that there is anything 
which expressly preyents this being done, but it is said that the 
general object of the Act will be defeated if this is effectual. Well, 
I think myself that it might be better, perhaps, if there had been 
some prohibition against the mortgaging of calls which have not 
been paid, but that has not been done, and, in my opinion, as the 
company has power to deal with its assets, and there is nothing to 
prevent it from dealing with this portion of its assets by mort- 
gaging, it would be wrong, simply because we think the Act would 
have been better if there had been such a restriction, to introduce 
it merely from our view, or the view of any one, that the objects 
of the Act — ^that is, the paying of all creditors equally — ^would 
be better carried into effect by preventing this property fi^m being 
mortgaged. If Parliament had intended that that should not be 
done, I expect they would have passed an Act of Parliament ; but 
they have not done so. I think we ought not to introduce that 
into the Act which would interfere seriously with the disposal 
by the company of that which, in my opinion, still remains its 
property, and which, in this case, has been dealt with by the 
company by way of mortgage. 

I do not think that section 48 of the Act is to be disregarded in 
this case, because, although it is true that various cases have 
decided that a mere power to mortgage property will not of itself 
enable a mortgage of unpaid calls to be made, yet I think when we 
come to section 48, in construing that section we ought to consider 
that the directors are required to make a list of all mortgages, not 
only of mortgages on the parts of their property, but of those 
mortgages which they have created over their uncalled or unpaid 
capital when the winding up commences. We ought not to hold 
from the reasoning of the Act that there is not a power of mort- 
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gaging these assets of the company, and I do not think that the i890. 
Companies Clauses Consolidation Act of 1845, giving the power to j^J^ 
mortgage unpaid calls, is to he disregarded. There express power P™ Works, 
is given to mortgage or dispose of that portion of the capital 
which is not called up. It is very true there was no winding-up 
Act with reference to such companies, but there was a power to 
obtain, by scire facials, unpaid calls, and I do not know that there 
was any means of letting creditors know that a mortgage had been 
made. There was no necessity to make that known, but yet it 
would have been better for creditors if they had got some means 
of knowing that unpaid calls had been mortgaged; and though 
that is no authority on this Act, yet it has this bearing, that the 
Legislature did not think it necessary in those cases to prevent 
such mortgages. The Act of 1862 does not expressly prevent 
mortgaging unpaid calls, and we think we see the Legislature did 
expressly authorise it with regard to companies nnder the Act of 
1845. Then have the decided cases which we are bound to 
' follow, laid down that there can be no such mortgage of unpaid 
calls ? There is said to be no authority which we ought to follow, 
but, as feur as I can see, the decided cases are against the appeal. 
One cannot disregard what was said by the late Master of the Bolls 
in the case of the Phoenix Bessemer Steel Co. (x), where he treated 
it as undoubted that there could be a good mortgage like this, 
because what he says is, '' The first question is whether a com- 
pany can mortgage future calls " — that was a call in the winding 
up — '' There can be no doubt that the power can be given to a 
company by the Articles of Association." I agree that, as far as 
we can see, the point was not particularly argued, but the late 
Master of the Bolls treats it as undoubted that if power is given 
by the articles of the memorandum, there can be a mortgage 
effectually made of this part of the capital. Then there is the case 
of Howard v. Patent Ivory Co. (y), where all the cases were con- 
sidered by Mr. Justice Eat, and there it was followed, and he 
referred to almost all the cases which were then, I think, decided 
on this point. But it does not stand there only, because, although 
those cases were not decided by the Court of Appeal, and if we 

{x) 44 L. J. Ch. 683 ; 32 L. T. 854. (y) 38 Ch. D. 156. 
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1890. thought them clearly wrong we should not be bonnd by them ; still 
Inm *^®^® ^^^ *^® decision of the Master of the Rolls in 1876, and the 
PvLB Works, point has frequently arisen as to whether in particular cases there 
has been an effectual mortgage of the unpaid calls ; and yet it has 
never been said in any of those cases that what was said by Sir 
Geobge Jessel is wrong, and it has always turned, where the 
mortgages have been held to be ineffectual, on this, that there was 
not suflScient power given by the articles to enable the mortgage to 
be made. In the case before the Privy Council, which cannot be 
disregarded, of the Bank of Sov/th AtLstralia v. Abrahams (z), it 
was held that the mortgage was not effectual. I think it was 
debentures which were not effectual to mortgage unpaid calls ; but 
that decided simply, not that it could not have been done if the 
articles were sufficient, if the power given was sufficient, but that, 
having regard to the power given, and the terms in which it was 
attempted to be given, that power would not include a'mortgage of 
unpaid calls. Then there was the decision of Lord Justice James 
in the Sankey Brook Coal Co.'b Case (a). That was this, that a 
power to mortgage or charge the works, plant, implements, and 
effects of the company may be carried into effect by mortgaging 
calls to be made, yet that it cannot be so as regards a call which 
has not been made before the winding up. If Lord Justice James 
held that what was said by Sir G. Jessel was wrong, he would not 
have dealt with it in that way, namely, that there was no power by 
the particular articles to mortgage, but he would have said that, 
whatever might have been the power given by the articles, no 
effectual mortgage could have been made. In my opinion, there- 
fore, it is right to say here that there is nothing clear in the Act, 
either expressly or by necessary implication, to prevent an effectual 
mortgage being made of calls unpaid at the time when the mort- 
gage was made — calls not made which were afterwards made by the 
liquidator in the winding up. 

As regards one of these mortgages, there was some special ques- 
tion raised which Mr. Justice Stibling has given no decision upon, 
and, therefore, it would not be right for us to give any opinion on 
that point ; but I ought to mention this, that some of these mort- 

(s) L. R. 6 P. C. 265. (a) L. R. 10 Eq. 381. 
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gagees were shareholders, and it is said that we oaght not to allow iggo. 
these mortgages to be effectual in their favour because they would i^^ 
go against the provisions of the Act of Parliament as to set-off. I I*ylb Woem, 

LiMITBD. 

think we ought not to consider this as a case of set-off. In Black's 
Case {b) there was only a charge on the shares of a particular 
creditor, and that is merely set-off, but here that is not the case. 
It is not a charge only on the particular call made on the particular 
person who was the shareholder ; it is a general charge on the 
unpaid assets, which, in my opinion, is good, and we ought not to 
say that it is a mere question of set-off when it is not. It is a 
mortgage generally of the unpaid calls, which, no doubt, if my 
view is correct — and I believe the other members of the Court 
agree with me — will be effectual, and, in my opinion, ought not to 
be treated as bad simply because one or most of those who claim 
under the mortgage happen also to be, as regards part of the assets 
mortgaged, persons bound themselves to provide their calls, which 
they have done because they have paid the entire calls which were 
due from them. It is not that they are attempting to be released 
from the calls which have been made, but they have paid up all 
their calls, and the only question is whether their calls and the 
calls of others are well and effectually bound by this mortgage. 
In my opinion, the appeal fails. 

LiNDLET, L.J. : 

In order to decide the question raised by this appeal, it is neces- 
sary to study the Companies Act, 1862, and the Acts amending it, 
and in particular those portions of them which relate to capital, to 
calls, to the liabilities of members, and to the collection and dis- 
tribution of assets in the event of a winding up. The sections 
which relate to capital are sections 8 (subsection 5), 14, and 26. It 
is plain from these sections that what is meant by the capital of a 
company having its capital divided into shares, is the nominal 
capital mentioned in the company's memorandum or articles of 
association, as the case may be. This is the sum which the 
directors are empowered to raise by issuing shares, and which those 
who take shares agree to pay to the extent of the nominal amount 

(h) L. B. 8 Ch. 264. 
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1890. of the shares which ihey respectively hold. A power conferred hj 

IiTrb ^^^ articles of a company to call up or to mortgage or otherwise 

Ptlb Works, ^qqI ^^i^h its capital extends to its nominal capital and (unless 

Limited. * %-» t 

restricted in terms) to the whole of snch capital. But such a power 
does not extend to other moneys which, although raisahle in the 
event of a winding up, form no part of the capital of the company. 
The sections which relate to calls and to the liabilities of members in 
respect of their shares are sections 7, 9 (subsection 4), 16, 88, 75, 
101, 102, and the Companies Act, 1867, sect. 25. The general 
effect of these sections is to render each member liable to pay the 
full amount of his shares, and in the case of unlimited companies 
and companies limited by guarantee a further sum in the event of 
a winding up, but only in that event. This liability is in the nature 
of a specialty debt due to the company accruing, in respect of each 
share held, from the time of its acquisition, and it is a liability 
which in the case of limited companies can only be discharged by 
payment in cash, unless an agreement to the contrary is duly 
registered. The sections which relate to the collection and distri- 
bution of assets in the event of a winding up are sections 94, 95, 
98, 101, 102, 133. All actions which have to be brought in order to 
get in the distributable assets, are brought by the liquidator in the 
name of the company — section 95, subsection 1 — and although he is 
empowered to take proceedings in his own name when it is incon- 
venient to use the name of the company — section 95, subsection 7 — 
he ought not to adopt this form when there is no necessity for 
doing so. The form of procedure is, however, immaterial as regards 
the rights and liabilities sought to be enforced, as was held in 
Ex parte Kintrea{c). The assets when got in, are distributable 
pari passu amongst the unsecured creditors of the company, and 
members of a limited company cannot set-off money due to them 
from the company against moneys which the liquidator is em- 
powered to collect for the payment of the debts of the company. A 
careful study of the foregoing enactments will be found to warrant 
the following inferences: — 1. That uncalled-up capital on any 
share is money which its holder is bound to the company to pay to 
it when required by the proper authority. The right to require 

(c) L. R. 5 Oh. 95. 
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payinent of this money is vested in the company, and when payment isoo. 
is required the amount payahle is a debt due to the company in all j^^^ 
cases, whether the payment is required before or after liquidation. Ptli Wowls, 
2. That the Companies Act, 1862, does not say when or by whom 
the uncalled-up capital is to be called up before the company is in 
liquidation. The Act leaves this matter to be regulated by the 
company's articles of association. But after a liquidator is appointed, 
he is the person to exercise the power of calling it up. 8. That 
directors can only make calls at such times, after such notices, and 
of such amounts, as are prescribed in the articles of association, but 
liquidators are not bound to observe the articles as regards these 
matters ; liquidators both can and must collect the assets which it 
is their duty to distribute as speedily as circumstances will permit. 
4. That the Act contains no clause forbidding mortgages of assets, 
although every mortgage withdraws from the unsecured creditors 
that which, but for the mortgage, would be distributable among 
them in a winding up. So far from forbidding mortgages, the Act 
of 1862, section 43, requires limited companies to keep a register 
of all mortgages and charges on their property, from which it is 
obvious that such mortgages were contemplated. The members are 
left to decide for themselves what powers of mortgaging they will 
confer on their directors. All mortgages and charges by limited 
companies under powers conferred by their articles ought, I appre- 
hend, to be registered under section 43, whether what is mortgaged 
or charged is, at the date of the mortgage or charge, existing pro- 
perty of the company, or property which the company has only a 
power of acquiring and of equitably charging. There being no 
prohibition in terms against mortgaging uncalled-up capital, is such 
a transaction forbidden by necessary implication — i.e., are there 
provisions in the Act to which fall effect cannot be given if such a 
transaction is upheld ? I can find none. Those moneys which are 
payable only on a winding up, and which by the Act are excluded 
from the capital of the company, are never under the control of the 
directors, and cannot, I apprehend, be dealt with in any way by 
them. Those moneys form a statutory fund, which only comes into 
existence when the company is in liquidation — ^that is to say, when 
the powers of the directors have ceased. But uncalled-up capital 
is in a totally different position. The liability to pay it up does 
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1890. ^^^ depend on the contingency of liquidation. The power to call it 

^'"■^^ np can be exercised by the directors, and all money raisable in 

Ptlb Works, respect of it is an asset of the company. When calls are made by 

XilMITBD 

directors, it is the capital which they call up ; and where calls are 
made by liquidators, it is capital that they call up, so long as 
there is capital to call. In ordinary limited companies they can 
require payment of nothing else ; in other companies they can, and 
it is unnecessary to distinguish the calls in respect of capital, from 
calls in respect of further liability. But the proposition that calls 
made by the liquidators of an ordinary limited company are not calls 
of capital, but of other moneys payable by statute, seems to me 
very paradoxical, and to be a proposition which leads to the strange 
conclusion that members of such companies are under two liabilities 
and not one — viz., a liability to pay up the capital, and another to 
pay up a sum equal to it, with, I suppose, a substitution of the 
latter liability for the former in the event of a winding up. This 
view is, I think, erroneous, and the language of the Companies Act, 
1879, to which I will refer presently, is inconsistent with it. Webb 
v. JVhiffin (d), appears to me to be rather in favour of than opposed 
to the view which I take of this matter. On a winding up, it is the 
liquidator's duty to get in and distribute the assets of the company, 
including all uncalled -up capital, if it is required. But what 
are assets of the company, which the liquidator can get in and 
distribute, depends on what alienations, charges, or incumbrances 
have been validly made or created before the winding up began. 
If the company has mortgaged or charged its property, or any debt 
due to it, or any money which, although not a debt, the directors 
had the power of requiring payment of, there is nothing in the 
statute which entitles the liquidator to disregard such mortgage or 
charge. Those who contend that the liquidator, although bound 
to regard mortgages of specific property and floating charges, is at 
liberty to disregard charges on uncalled-up capital, are bound to 
show why these last charges are less valid than the first. Reliance is 
placed on the statutory enactment prohibiting set-off, and on the 
cases relating to that subject ; and unquestionably there are passages 
in some of the judgments in those cases which, if taken as starting 

{d L. R. 6 H. L. 711. 
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points and made the basis of farther reasoning, might lead to a con- i890. 
elusion different from that at which I have arrived. I allude more j^^ 
particularly to Black A Co J 8 Case (e) and Whitehouse's Case (/). ^^^ ^®^"^"» 
But the proper starting point is the statute itself. The exposition 
of it given in those and other cases is valuable ; but it must never be 
overlooked that there is a section in the Act (section 101) expressly 
forbidding set-off in the winding up of limited companies, and that 
this express prohibition is the basis of the reasoning in the cases in 
question. In Whitehoiise's Case (/) the late Master of the Bolls 
criticised the reasoning of the Court of Common Pleas in Brighton 
Arcade Co. v. Dowling (h)^ on the ground that the Court there was 
wrong in granting a call made by the liquidator in a voluntary 
winding up as a debt due to the company. But with deference to 
Sir Geobge Jessel, it appears to me that on this point he was him- 
self mistaken. The decision in Brighton Arcade Co, v. Dowling (h) 
was, in my opinion, clearly erroneous, because, although the call 
was a debt due to the company, the statute, properly construed, 
prohibited the allowance of the set-off in cases of voluntary winding 
up, as well as in cases of winding up by the Court or subject to its 
supervision. I have thought it desirable to call attention to this 
matter, as, although the decision in Whitehouse's Case (h) is, in my 
opinion, quite correct, some of the observations in it are, I think, 
themselves open to comment, and are opposed to conclusions at 
which I have myself arrived. 

Having now dealt with the Act, and the decisions most opposed 
to the validity of mortgages of uncalled capital, it is necessary to 
refer to the authorities in which such mortgages have been held 
valid. The Phoenix Bessemer Steel Co.'s Case (i), and Howard v. 
the Patent Ivory Co. (k) are distinct authorities in their favour. 
But there are many other cases in which the Courts have taken for 
granted that such mortgages would have been valid if the regula- 
tions of the company had authorised them in sufficiently plain 
language. In re Sankey Brook Coal Co. (Q, Bradshaw's Case^ 
In re Colonial Trusts Corporation (m). Bank of South Australia v. 

(e) L. R. 8 Ck 254. (fc) 38 Ck D. 156. 

(/) 9 Ck D. 595. (0 L. R. 9 Eq. 721 ; 10 Eq. 381. 

\h) L. R. 3 C. P. 175. (m) 15 Ch. D. 465. 

(i) 44 L. J. Ch. 683 ; 32 L. T. 854. 
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1890. Abrahams (n), Stanley*8 Case (o), payed the way for these by treat- 
j^^g ing the question as one of constmction only. Further, article 7 of 
Ptlb Works, Table A, relating to the prepayment of uncalled capital, shows that 
uncalled- up capital may be anticipated, and the fund for distribution 
in the event of winding up be thereby reduced. Members who pre- 
pay the amounts which may be called up on their shares are not 
liable to pay them up again in the event of a winding up. This 
was decided in Poole, Jackson, and Wliytes Cases (p), and this case 
goes far to show that calls made by the Uquidator in winding up a 
limited company are in respect of uncalled capital and not in respect 
of a liability to contribute to some other fund. The Companies 
Act, 1879, section 5, enables a limited company to divide capital 
into two parts, one of which shall only be called up in the event of 
a winding up. When the capital of a company has been so divided, 
that part which can only be called up in the event of a winding up 
ceases to be subject to the control of the directors, and cannot, I 
apprehend, be charged or disposed of by them. Whether such part 
can be prepaid need not be discussed. The language of this enact- 
ment, however, again supports the view that calls made by the 
liquidator of an ordinary limited company in course of winding up 
are made in respect of capital and not in respect of some statutory 
fund more or less distinguishable from it. The Companies Clauses 
Consolidation Act, 1845, expressly enables companies governed by 
that Act to mortgage unpaid-up capital. Such a mortgage would, 
I apprehend, prevail against a judgment creditor of the company 
who was proceeding by scire facias against a shareholder whose 
shares were not fully paid up, and such a mortgage would equally 
prevail against a liquidator making calls in winding up a company 
governed by the same Act, and capable of being wound up under the 
Companies Act, 1862. This shows that there is nothing contrary 
to public policy in allowing companies with limited liability to 
mortgage their unpaid-up capital. It is true that there is no such 
express power given in the Companies Act, 1862, but this is 
accounted for by the fact that the Act in question leaves powers of 
mortgaging and other powers of directors to be regulated by the 
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company's articles of association. The omission of express power iggo. 
to mortgage unpaid-np capital affords^ therefore, no sufficient i^Txlb 
ground for negatiying such power. In conclusion, I can find ^» Wobkb, 
nothing in the Companies Act, 1862, or subsequent Acts, amending 
it expressly or by necessary implication, prohibiting limited com- 
panies from mortgaging their unpaid-up capitals ; nothing to show, 
in the view hitherto taken and daily acted upon, and according to 
which such mortgages are valid even as against creditors in a 
winding up— nothing which would justify the Court in holding the 
mortgages in this particular case invalid. Finding nothing to pro- 
hibit them, and an article expressly authorising them, I am of 
opinion that they are valid, and that the appeal ought to be dis- 
missed with costs. 

Lopes, L.J. : 

With regard to the main point raised in this case, whether future 
calls can be mortgaged where such mortgage is authorised by the 
memorandum and articles of association, it is to my mind difficult 
to distinguish in principle this case from Black's Case {q) and 
Whiteh(m$e*8 Case (r). 

It is said those decisions are based on a question of set-o£f, and 
are not applicable to the case of a mortgage on future calls. Lord 
Justice Mellish no doubt in Black* s Case {q) does base his judgment 
on section 101 of the Act of 1862, a section which prohibits in 
limited companies a set-off ; but Lord Selbobne does not, in my 
opinion, rest his judgment on that section, but rests it rather on 
the ground that when a winding up comes, all the creditors are to 
be paid, and in the first instance pari passu, I will not refer again 
to the many passages in that judgment which to my mind are of 
importance. I will satisfy myself by merely referring to the very 
clear and comprehensive summing up of his opinion which is to be 
found at the end of the judgment (s) : '' I am clearly of opinion 
that it is not competent for any persons whatever, by any antecedent 
contract, to alter the administration of the assets of the company 
under such a winding up. I am not at all sure that, on the con- 

(q) L. R. 8 Ch. 264. (r) 9 Ch. D. 596. 

(«) L. R. 8 Ch. at p. 264. 
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1890. Btruction of this particular contract, it is necessary to hold that 

l^^ there has been any attempt to do so ; but even if there was an 

Pyle Works, attempt, my judgment would be that that attempt is necessarily 

ineffectual, because it would be an attempt, by private agreement, 

to get out of and over-ride an Act of Parliament." 

Now I cannot help thinking that Lord Selborne, when he used 
those words intended to express an opinion that there could be no 
anticipation of future calls in any case so as to alter the adminis- 
tration of the assets in a winding up. 

But it is said that the Act of 1862 does not prohibit these mort- 
gages. That is true, and I do not think it has been suggested that 
there is anything in the Act which authorises such mortgages ; but 
it is to be observed that in the Companies Glauses Act, 1846, where it 
was intended that a mortgage of future calls should be authorised, 
there is an express power given to mortgage future calls. Now it 
has been argued that the anticipation of the fund out of which 
creditors are to be paid before that fund is created, is contrary to 
the policy of the Act and inexpedient. I cannot help saying that I 
feel there is weight in that argument. But it is said, with truth, 
that the Phoenix Bessemer Case (t) and Howard v. The Patent 
Ivory Co. (w), if correctly decided, govern the case now before the 
Court. With regard to the Phoenix Bessemer Case (t), and I 
think I may say with regard to Howard's Case (u), the point we 
have now to consider was scarcely, if at all, argued. The late 
Master of the Bolls, in the Phoenix Bessemer Case (t) seems to have 
assumed the power to mortgage. Black's Case (x) was decided 
in 1872, the Phoenix Bessemer Case (t) being decided in 1875, and 
it is remarkable that in the Phoenix Bessemer Case, Black's Case 
which was decided three years before, was not cited. Neither, 
again, in Howard's Case, which was decided in 1888, was Black's 
Case noticed. The late Master of the Bolls seems to have assumed 
the power, and given no reason for the conclusion at which he 
arrived. Now the Phoenix Bessemer Case has no doubt been acted 
upon for some fifteen years, and so far as I know it has not been 
impeached by any other decision. I feel the weight of this, and I 

(0 44 L. J. Ch. 683 ; 32 L. T. 854. . (u) 38 Ch. D. 166. 

{x) L. R. 8 Ch. 254 
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need not say that I feel the weight of the judgments which have i890. 
just been delivered, and the reasons given in those judgments. j^^ 
The judgments have been delivered by very learned judges, who are ^V^ Works, 
much more conversant with Company Law than I am. I assent, 
therefore, to the judgments which have been delivered, but, I add, 
with great hesitation, for the reasons which I have given. 

BedU, Q.C.9 then stated that it was the intention of his clients 
to appeal to the House of Lords. 

Solicitors : Maples, Teeadale d Co. 

Lane, Monro, Soutter dt Slack. 
Drake, Son, and Parton. 



6.C. — Vot. il. 



114 



COMPANY REPOBTS. 



HIGHCODRT 
OF JUSTICE. 

Beforb 

Mr. JusTicB 

North. 

1890. 

February Ist 
and ^ih. 



In re GATLING GUN, LIMITED. 

Bedudion of Capital— Surrender and Cancellation of Capital v/nrepreMented by 
available Assets — Capital Surrendered and Cancelled^ being One PaHictdar 
Portion only of the Entire Capital — Companies Acts, 1867 and 1877 — Change 
of Company's Name — Certificate of Incorporation under New Name granted 
after Petition Advertised^ bvl before the Hearing — Companies Act^ 1862, 
sec. 13. 

A company found that the patents bought from the vendor to the com- 
pany were not of the value paid for them, and that the shares issued in 
payment therefor, did not represent assets. Having power under its 
articles to reduce capital, the company, as the result of negotiations, 
passed a special resolution for the reduction of its capital by means of a 
surrender and cancellation of certain fully paid ordinary and preference 
vendor's shares. On petition for an order confirming the proposed 
reduction, 

Held, That there is nothing in the Companies Acts, 1867 and 1877 
( which requires that the reduction should be spread either equally or rate- 
ably over aU the shares in the company, and that the reduction in the 
manner proposed was valid. 

In re Barrow Hcematite Steel Co, (39 Ch. D. 682), followed. In re 
Union Plate Glass Co. (1 Meg. 360 } 42 Ch. D. 513), not approved. 

At the time of passing the special resolution for the reduction, the com- 
pany also passed a special resolution changing the name of the com|>any. 
The petition was advertised in the company's old name, but, before the 
hearing, the Board of Trade had approved of the change of name, the 
registrar had entered the new name on the register, and had issued a 
certificate of incorporation to meet the altered circumstances of the case. 
At the hearing the Court refused to make the order sanctioning the reduc- 
tion of capital unless an affidavit were produced showing that the company 
had not . used the new name, and unless an undertaking were given not 
to use the new name for a period of one month, during which the old 
name with the words " and reduced " was to be used. It being found im- 
possible to comply with these requirements, the Court subsequently made 
the order for reduction, subject to the petition being amended by adding 
therein the new name to the old one, together with the words *'and 
reduced '^ for one month. 



T 



HIS was a petition nnder section 11 of the Companies Act, 
1867, for an order confirming a special resolution passed by the 
Gatling Gun Company, under section 9 of that Act, for the reduc- 
tion of its capital. 

The company was incorporated under the Companies Acts, 
1862 to 1888, on the 4th of April, 1888, as a company limited by 
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sharesy under the name of the Gatling Gun, Limited, with the i890. 
object of acquiring certain patents in connection with arms and Ikbb 
weapons for military, naval, sporting, and other purposes, and to ^^jj'^j^^^''* 
carry on the business of manufiacturers and dealers in such ^ 

goods. 

The petition contained the following clauses : — 

"4. The capital of tbe company is 800,000Z., divided into 
46,000 ordinary shares of lOZ. each, and 85,000 preference shares of 
lOL each, bearing 8 per cent, preferential cumulative interest. 

'' 6. The company has issued 87,690 and no more of the said 
46,000 ordinary shares, and 28,659 and no more of the said 86,000 
preference shares, leaving 7,410 ordinary shares and 6,441 pre- 
ference shares which have never been issued. All the shares so 
issued by the company have been fully paid up. 

^'7. By clause 46 of the articles of association of the company, 
it is (amongst other things) provided that the company may from 
time to time reduce the capital in any manner permitted by law. 

" 8. By an indenture dated the 10th August, 1889, and made 
between the company of the one part and the several persons whose 
names and seals were subscribed and affixed in the schedule there- 
under written, or who otherwise should' accede to that indenture of 
the other part, the parties thereto of the second part surrendered 
to the company the shares in the company mentioned by their 
distinctive numbers in the schedule thereto, and each of them sur- 
rendered to the company the shares in the company, the distinctive 
numbers whereof were set opposite to his or her nam^ in the said 
schedule, each of the parties thereto of the second part surrendering 
the said shares respectively, to the intent that the same should be 
cancelled for the benefit of the company, and so that no dividend, 
interest, or profit of any kind should at any future time be payable 
upon or in respect of the said shares so surrendered, and so that 
such shares should be cancelled as though the same had never 
existed or been issued. 

''9. At the date of the said indenture the several persons parties 
thereto of the second part were respectively the registered holders 
of the shares, amounting together to 16,826 ordinary shares and 
12,697 preference shares, the distinctive numbers whereof were 
set opposite to their respective names in the said schedule thereto. 

I 2 
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1890. All the said shares were fully paid up, aod the said indenture con- 

Inrb tains a recital (in accordance with the fact) that the said parties 

Gatlino Gin, thereto of the second part had agreed to surrender the said shares 

Limited. x o 

for the benefit of the company. The parties of the second part to 

the said agreement were holders of some of the fully paid up 

shares of the company allotted to the vendor to the company of 

divers letters patent under a duly registered contract. All the 

said shares proposed to be surrendered form part of the shares so 

allotted to the vendor. The said letters patent, as the purchase 

money for which such shares were so allotted, were not and are not 

of the value paid for them by the company to the vendor by the 

sum of 290,2202. at the least, and the said surrender was the result 

of negotiations for an abatement &om the said purchase money. 

To the extent of the said sum of 290,220Z. the company* s capital 

is not represented by available assets. 

'' 10. By a special resolution duly passed and confirmed at 
extraordinary general meetings of the company, held respectively 
on the 12th of November, 1889, and the Brd of December, 1889, 
it was resolved as follows : — 

'' (1.) That the capital of the company be reduced from 800,000{., 
divided into 45,000 ordinary shares of 102. each and 
85,000 preference shares of 101. each, to 871,270{., 
divided into 21,265 ordinary shares of lOZ. each and 
16,862 preference shares of lOZ. each, and that such 
reduction be effected by cancelling the 7,410 ordinary 
shares and 6,441 preference shares at present unissued, 
and by accepting the surrender of and cancelling the 
16,825 ordinary shares and 12,697 preference shares, 
mentioned in an indenture dated the 10th of August, 
1889, and made between the Gatling Gun, Limited, of 
the one part and the several persons whose names and 
seals were subscribed and affixed in the schedule there- 
under written, or who otherwise should accede to that 
indenture of the other part. 
'^ 11. The reduction of capital aforesaid does not involve either 
the diminution of any liability in respect of unpaid capital or the 
payment to any shareholder of any paid-up capital.*' 
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FarweU, for the petition^ referred to In re The Barrow Hcema- i890. 
txie Steel Co. (y), where Mr. Justice North held that the shares fj^ 
in a company need not, as between various classes, be reduced all Gatlino Gun, 

r J ' ^ Limited. 

or equally. The decision of Mr. Justice Kay, who held contra in 
In re The Union Plate Gla^s Co. (^), was also referred to. 

North, J. : 

I think I must make the order in this case. I see Mr. Justice 
Kat says he cannot see the smallest intimation that the Act gives 
a company power to reduce certain of its shares without reducing 
the others. But I cannot find the smallest intimation that the 
Act prevents a company from reducing certain of its shares without 
reducing the others. I had to consider the matter before, in In re 
The Barrow Hcematite Steel Co. (y), and I came to the conclusion 
that under certain circumstances this might be done. I do not 
think it necessary to say more about that, than to add that what I 
said on pages 594 and 595 of the report in that case, I still adhere 
to, namely, that if it is a proper case for the Court to assent to 
what is asked to be done, there is nothing in the Act that deprives 
the Court of the power to do so. 

In these circumstances, what is proposed here seems to me to 
be reasonable and to be a thing which I ought to assent to, if I 
have jurisdiction to do so. As I find nothing in the Act to deprive 
me of such jurisdiction, and thinking, for the reasons I have referred 
to, that the jurisdiction does exist, I will now make the order that 
I am asked to make. 

FarweU : Will your Lordship require to have the words " and 
reduced '' continued any longer ? No creditors are affected. 

North, J. : Yes, for a month. 

FarweU: There is just one other matter I ought to mention. 
The name of the company, I am just told, was changed on the 
26th of last month under the certificate of the Board of Trade, 
approving a special resolution passed by the company, under 

(y) 39 Ch. D. 582, («) 1 Meg. 360 ; 42 Ch, D. 513. 
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1890. section 18 of the Act of 1862. It was changed from ** The Gatling 

Inbb ^^ul, Limited/' to '' The Gatling Arms and Ammunition Com- 

GatlinoGun, pany, Limited." I find the company has not, in fact, at present 

used any other name except '' The Gatling Gon, Limited and 

Bednced." It has simply the authority to use the new name. 

North, J. : If an affidavit is produced to show that the company 
has done nothing whatever, except to give the information to the 
Registrar of Joint Stock Companies or the Board of Trade, under 
which the certificate was given, and if it will undertake not to do 
anything under it till the month has expired — ^not to change the 
name in any way — in short, not to act under that authority till the 
month has expired, then the order may go. 

Fehniary 4. — The case was mentioned again on this day. Far- 
well then said that it had been found impossible to produce an 
affidavit in the terms required by the Court, that the certificate 
granted by the Board of Trade was a certificate of incorporation of 
the company under the new name, and he referred to the last part 
of section 18 of the Act of 1862, to the effect that '* No such altera- 
tion of name shall affect any rights or obligations of the company, 
or render defective any legal proceedings instituted or to be insti- 
tuted by or against the company, and any legal proceedings may 
be continued or commenced against the company by its new name 
that might have been continued or conmienced against the company 
by its former name." 

North, J., then made the order asked for, subject to the petition 
being amended by adding the new name of the company to the old 
one, and adding the words " and reduced " to the new name for one 
month. 

Form of Order. 

'' In the matter of the Companies Acts, 1867 and 1877, and 
In the matter of The Gatling Arms and Ammunitioii 
Company, Limited and Beduced, formerly known as The 
Gatling Gun, Limited and Beduced. 
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''Upon the petition of The Gatling Arms and Ammunition i89o. 
Company, Limited and Reduced, formerly known as The Oatling ^^^ 
Gun, Limited and Reduced, on the 10th day of December, 1889, GatlinqGun, 

LiMITBD. 

preferred unto this Court, and upon hearing counsel for the peti- 
tioners and upon reading the said petition, the two affidavits of 
Thomas Dundas Pillans, filed the 20th day of December, 1889, 
and the 8rd day of February, 1890, and this Court not requiring 
any notice to creditors or advertisements of any notice that the 
said petition was appointed to be heard on the 25 th day of January, 
1890, this Court doth order that the special resolution passed at 
an extraordinary general meeting of the said company, held on the 
12th day of November, 1889, and confirmed at an extraordinary 
general meeting of the said company held on the 3rd day of 
December, 1889, which resolution was in the words and figures 
following " [here follows the resolution set out in paragraph 10 of 
the petition], '' be confirmed. And it is ordered that this order be 
produced to the Registrar of Joint Stock Companies, and that an 
office copy of this order be delivered to him, together with a 
minute in the words or to the effect set forth in the schedule 
hereto. And it is ordered that notice of the registration of this 
order be published as follows, that is to say, once in the ' London 
Gazette,' and once in the ' Times ' and ' Daily Telegraph ' news- 
papers, and the words * and Reduced ' are to form part of the name 
of the said company for one month from the Ist day of February, 
1890." 

The Schedule. 

Minute approved by the Court. 

^* The capital of The Gatling Arms and Ammunition Company, 
Limited and Reduced, is 871,270{., divided into 21,265 ordinary 
shares of lOZ. each and 15,862 preference shares of 101. each, 
instead of the original capital of 800,000Z. divided into 45,000 
ordinary shares of 101. each, and 85,000 preference shares of 102. 
each. At the date of the registration of this minute the full sum 
of 10{. has been and is to be deemed to be paid up on each of the 
said shares." 

Solicitor : E. F. B. Harstan. 
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TUSSAUD V. TUSSAUD. 

Name of Oompanf — Defendant Registering a new Company, under hie ovm Name 
— Trade Name — Bimnees not Previously carried on by defendant — Companies 
Act, 1862, sec, 20. 

A company, the principal characteriBtic of whose name was the name of 
the person who founded the business which the company had purchased, 
sought to restrain the defendant, a person bearing the same name as the 
founder of its business, and who was one of the founder's descendants, but 
had never carried on a similar business on his own account, from regis- 
tering a limited company under his own name, the company being formed 
to establish and carry on a business similar to that of the plaintiff 
company. 

Held, That the defendant could not, either for valuable consideration 
or otherwise, confer on a company the right to use his name in connexion 
with a business which he had never carried on and in which he had no 
interest beyond being promoter of the company, of which he was also to 
be a paid servant, and that therefore the injunction asked for must be 
granted. 

QucerCy whether, if the defendant had been carrying on, on his own 
account and under his own name, a business similar to that of the 
plaintiff company, and had sold it and the goodwill to a joint-stock 
company, that company might not be registered under the same name 
as had previously been used in connexion with the business. 



T> 



HIS was a motion on behalf of the plaintiffs, Madame Tussand 
& Sons, Limited, that the defendant, Louis J. Tussand, might " be 
restrained until the trial of the action or further order from 
applying or proceeding with any application to the registrar of 
Joint Stock Companies in England for registration under the 
Companies Act of any company to be incorporated under the name 
of Louis Tussaud, Limited, or any other name so nearly resembling 
the name of the plaintiff company as to be calculated or likely to 
mislead or deceive the public into the belief that the company being 
incorporated as aforesaid is the same as the plaintiff company, and 
from issuing or publishing advertisements, circulars, or prospectuses 
representing that a company is to be incorporated pursuant to the 
Companies Acts under the name of Louis Tussaud, Limited, or any 
such other name as aforesaid, and from carrying on or commencing 
any business similar to the business of the plaintiff company under 
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the name of Lords Tnssaud, Limited, or any snch other name as i890. 
aforesaid." ^^^^^ ^ 

The business of the plaintiffs consists in carrying on a well- Tcjbbaud. 
known exhibition of waxworks, founded many years ago by Anne 
Tussaud, and continued by lineal descendants of hers down to 
1889, when it was sold to a Mr. Poyser, who transferred it to the 
plaintiff company; and it did not appear that at the present 
moment any member of the Tussaud family was interested in the 
business. The eyidence showed that the plaintiff's exhibition, 
though perhaps most commonly referred to as '' Madame 
Tussaud's," is still not unfrequently spoken of as ''Tussaud's" 
only. The defendant, Louis Joseph Kenny Tussaud, is a young 
man in his twenty-third year, and the son of Joseph Handle 
Tussaud, who with his two brothers formerly carried on the exhi- 
bition now belonging to the plaintiffs. According to his own 
eyidence, he had learned the business under his father, and had 
assisted him in the modelling department from the time when he 
was thirteen years of age up to 1881, when the business was sold ; 
and he had himself modelled a number of the figures now exhibited 
by the plaintiffs. He had for some months past been negotiating 
for a company to erect a building and open an exhibition of wax- 
works, of which he was to have the management. This, he said, " 
was a matter of public notoriety, and had been commented upon in 
the press all over the country. He had early in the present year 
succeeded in his object, and a company had been formed whose 
prospectus had been recently issued. He had arranged with this 
company to pay all advertising and other expenses up to allotment, 
and he averred that neither he nor the directors of the company had 
the slightest intention of endeavouring to mislead the public, and, in 
fact, in the prospectus they had disclaimed all connexion with the 
plaintiff company. The prospectus itself stated that ' ' This company 
is formed for the purpose of introducing to the West-end of London 
a new exhibition, similar in many respects to, but having no con- 
nexion with, the one so long and successfully carried on in Baker 
Street and Marylebone road. The freehold site acquired is one of 
the most central and valuable in the metropolis, situated in Shaftes- 
bury Avenue, facing the London Pavilion and Trocadero Music 
Halls, between the Lyric Theatre and Piccadilly, and has this 
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1890. advantage, that a part of the premises are fally licensed.*' The 
TtjmIui) 9 i"^DaG of *t® ^^^ company was to be ** Louis Tussand, Limited," 
T118SAUD. and the defendant's name appeared on the front sheet of it as 
general manager, where it was given as Lonis Tussand. The 
memorandum of association of the new company was dated 
March 12, 1890. It stated as one of the objects of the company 
'* (a) to undertake and carry on the business of a waxwork exhibition, 
and, with a view thereto, to adopt an agreement expressed to be 
made between Louis J. Tussaud of the one part, and Mr. W. S. 
Austin on behalf of the company of the other part, either with or 
without modifications . , . ." It stated that the capital of the 
company was 100,0002. in 100,000 shares of 12. each, and it was 
signed by the defendant, as one of the seven subscribers, for one 
share. On the formation of the company three contracts were 
entered into, two of which were dated the 6th of March, 1890, and 
were made between Mr. Harry Smith and the defendant, and 
thereby Mr. Smith agreed to sell the site of the proposed exhibition 
in Shaftesbury Avenue, and to erect the necessary buildings. The 
third contract was dated March 8, 1890, and was made between the 
defendant and Mr. Austin, who was a trustee for the new company, 
and thereby Mr. Austin, on behalf of the company, agreed to pur- 
chase the benefit of the previous agreement for 7,500{., 5,0002. of 
which was to be paid in cash and 2,500Z. in fully paid-up shares, 
which were to be issued to the defendant or his nominees. And it 
was further agreed that the company should not proceed to allot- 
ment unless 60,000 shares were applied for by March 24 ; that the 
defendant should be the manager of the company for the period of 
seven years, and should perform the duties of a wax-modeller, and 
be paid a salary of 200L ; he was also to have 5 per cent, upon the 
profits of the exhibition, and he bound himself not to model any 
wax figures for any other company. 

Sir Horace Davy, Q.C., Buckley, Q.C., and Wace, for the 
plaintiff, submitted that the business of the new company being 
exactly similar to that carried on by the plaintiff company, to 
register the new company as " Louis Tussaud, Limited," would be 
to register it under a name so nearly resembling that of the plaintiff 
company as to be calculated to deceive, and would thus be contraiy 
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to the Companies Act, 1862, section 20. Further, that this was iggo. 
not a case of a man carrying on a business under his own name, 7^g^][|^ i,. 
and selling that to a company. They cited TurUm t. Turton (6), Tussaud. 
Hendriks v. Montagu (c), Hoby v. Grosvenor Library Co. (d). 
Merchant Banking Co. of London v. Merchants Joint Stock 
Bank (e). 

Graham Hastings, Q^C, A. aB. Terrell, and H. P. Wilkinson 
for the defendant, contended that he was entitled to carry on in his 
own name a business which he had been engaged in all his life, that 
there was no such similarity in the names as to be likely to deceive 
the public, and that the prospectus itself pointed out that there 
was no connexion between the plaintiff company and the new 
company, which showed that there was no intention to deceive. 
They cited Burgess v. Burgess (/), Massam v, Thorley's Cattle 
Food Co. (g). 

Stibling, J. : 

[His Lordship stated the facts of the case, and then said :] It 
appears from the contracts entered into on the formation of the 
company that the interest of the defendant in the company is two- 
fold — (1) he is to be the recipient of 2,500 fully paid-up shares, 
and (2) he is to act as manager and modeller of the company, being 
in that respect the paid servant of the company, whose orders he is 
bound to obey. Up to the present time, so far as appears, he has 
not carried on any exhibition business upon his own account, nor 
any business in connexion with the plaintiffs* exhibition except 
that of modeller. It cannot be doubted, as it seems to me, that the 
name of '* Tussaud '* is well known and of high reputation in con- 
nexion with waxworks, and that if another exhibition of a similar 
nature to the plaintiffs* were to be established in London under the 
defendant's name the one would '' in the ordinary course of human 
affairs *' — ^I am adopting the words of the Lord Justice James — be 
likely to be confounded with the other, and visitors from the 

(6) 42 Ch. D. 128. (e) 9 Ch, D. 560. 

(c) 17 CL D. 638. (/) 3 D. M. & G. 896. 

(d) 28 W. R. 386. (g) 14 Ch. D. 748. 
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1890. country who have heard of the plaintiffs' exhibition would be likely 
TussTuD ff ^ ^^ misled into going to the other. If persons not bearing the 
TussAUD. name of Tussaud, and deriving no title from any one bearing that 
name were to seek to establish under the name of Louis Tussaud, 
a company such as is promoted by the defendant, I think that the 
natural result of their carrying on business under that name would 
be to mislead people who were desirous of visiting the plaintiffs' 
exhibition into going to theirs, and that the persons so doing ought, 
on the principles laid down in Hendriks v. Montagu (h) to be 
restrained by an injunction similar to that granted in that case. 
The question which I have to decide is whether the defendant, 
bearing as he does the name of Tussaud, is equally liable to be so 
restrained. The principles on which the Court acts are laid down 
in Burgess v. Burgess (i), where Lord Justice Turner says, *' No 
man can have any right to represent his goods as the goods of 
another person, but in applications of this kind it must be made out 
that the defendant is selling his own goods as the goods of another. 
Where a person is selling goods under a particular name, and 
another person, not having that name, is using it, it may be pre- 
sumed that he so uses it to represent the goods sold by himself as the 
goods of the person whose name he uses ; but where the defendant 
sells goods under his own name, and it happens that the plaintiff 
has the same name, it does not follow that the defendant is selling 
his goods as the goods of the plaintiff. It is a question of evi- 
dence in each case whether there is a false representation or not." 
That statement of the law was cited and approved of by the Court 
of Appeal in Turton v. Turton (k). It follows from the decisions 
in those cases that the defendant is at perfect liberty to open on 
his own account and carry on in his own name an exhibition of 
waxworks. Further, he may take partners into his business and 
carry it on under the name of Louis Tussaud & Co. Having 
commenced business on his own account, I apprehend that he 
might sell it, with the benefit of the goodwill, to third parties, and 
that these third parties might, if they thought fit, continue to 
carry on the business under the same name — that of the defendant. 



{h) 17 Ch. D. 638. (i) 3 D. M. & G. 896. 

(Jt) 42 Ch. D. 128. 
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They, again, might transfer the business and goodwill to a joint i89o. 
stock company, though I do not express a final opinion to that xumaud r. 
effect ; and I am not prepared to say that that company might not Tussaud. 
be registered under the same name as had previously been used in 
connexion with the business. But that is not the present case. 
On the other hand, I conceive it to be clear that the defendant 
could not, either for valuable consideration or otherwise, confer on 
another person the right to use the name of Tussaud in connexion 
with a business which the defendant had never carried on and in 
which the defendant had no interest whatever. 

Then, can he confer this right on a person or company towards 
which he stands simply in the position of a paid servant ? He 
can, no doubt, confer the right of saying that the business is under 
his management, but could he go to Mr. Brown and say to himi 
*' I will become your servant as manager and modeller for seven 
years, and you shall carry on the business (which is not to be 
mine, but yours) by my name " ? Does it make any difference 
that, instead of going to a private individual, he invites the public 
to become proprietors of a business upon like terms ? On this 
question there is some authority. In Massam v. ThorUy's Cattle 
Food Co. (0, a person named Thorley manufactured cattle food 
according to a recipe which he had obtained, and sold it under the 
name of " Thorley's Food for Cattle.'' Upon his death the plain- 
tiffs succeeded to his business and continued it, and shortly after- 
wards the defendant company was registered fts a limited company, 
with a capital of JE200, divided into 4,000 shares of Is. each. The 
articles provided that the directors were to enter into an arrange* 
ment with a brother of the plaintiffs' predecessor in title, who had 
become acquainted with the secret of the manufacture, for the 
purchase of that secret and for his employment in the business of 
the company. The decision was not given on this simple state of 
facts ; but Lord Justice James observes on it as follows : 

^'We have had nothing like a satisfactory explanation of how 
J. W. Thorley's company came into existence, unless it was that 
the promoters thought that Thorley's food was a very profitable 
thing and had got a great reputation, and that they should like to 

(0 14 Ch. D. 748. 



126 COMPANY BEPOETS. 

1890. steal the reputation which it had acquired. In order to do that, 
TvBBAvi) if, ^^^y somehow or other got into communication with a brother of 
TuesAXJD. the late Joseph Thorley, who for some years had been in the 
service of Joseph Thorley, and during those years, according to his 
own account, which I take to be true, had acquired a knowledge of 
the recipe and of the manufacture, but who, for several years 
previous to the existence of this company, had never had anything 
to do with the manufacture of food for cattle. Having the name of 
Thorley, which was the distinguishing mark of the food for cattle, 
he either tendered himself for sale, or was found for purchase by 
some persons in order that his name might be got into a joint 
stock company formed for the sake of selling these goods. Why 
was that name got in there, except for the purpose of inducing the 
world to believe that it was the same concern, or that it was the 
Thorley, that it was the same Thorley, or a continuation of the 
same Thorley whose name was the principal characteristic of the 
name of the article ? 

'' The name of the company is, to my mind, a fiction. The 
meaning which the name of * J. W. Thorley & Co., Limited,* 
would convey to any person's mind is that there had been a part- 
nership of J. W. Thorley & Co., a real partnership, which had 
been carrying on business in the manufacture of this food for 
cattle, and that for some reason or other, such as we have seen 
constantly in our experience in this Court, the partnership had 
been minded to convert itself into a limited company for the more 
convenient transaction of its business. But here J. W. Thorley 
was not a partner. J. W. Thorley was employed as an agent, as 
the manager, and J. W. Thorley's only connexion with the com- 
pany, qua company, is that he had a Is. share in this company. 
To my mind, that is the same thing as if somebody were to get up 
a brewery at Burton, finding somebody of the name of Bass, or 
somebody who would take the name of Bass (for there is no law 
to prevent a man assuming any name he likes), and then get a 
company registered under the name of ' J. Bass & Co., Limited,' 
or ' W. Bass & Co., Limited,' and advertise 'Bass & Co.'s Pale 
Ale.' I really can see no distinction between ' Bass & Co.'s Pale 
Ale,' as advertised by such a company, and * Thorley's Food for 
Cattle,' advertised by the company now before us, which ha^ pro- 
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cured a person of the name of Thorley to be connected with their 1890. 

I do not rely on that as actually coyering this case, but it seems Tursaud. 
to me that here the name of the company represents that which is 
not true in fact. There never has been any business carried on 
under the name of Louis Tussaud, or of which he has been the 
proprietor, and I think that in accordance with the first of the two 
propositions laid down by Lord Justice Turner, it ought to be 
'piesumed, primd facie, that the object of the defendant and the 
proposed company is to induce the world to believe that the busi- 
ness intended to be carried on is that of the plaintiffs, or a branch 
of it. Contrast that with what was said by Lord Justice Cotton 
in Turton v. Turton (m) : " The mere fact that the name used by 
the defendants is the same as that of another person, in my 
opinion, will not justify the Court in assuming that the defendants 
are passing off their goods as the goods of that other person. It 
may lead to the conclusion that there will be some difficulty occa- 
sioned by the fact, as undoubtedly there will be, but, in my 
opinion, when a man fairly states the business which is carried on 
in his own name, or in the name of his partners, it is not that his 
goods may be passed off as the goods of some other person : it is 
only a representation that they are made by himself." It is said 
that the prospectus plainly states on the face of it that the new 
exhibition has no connexion with the plaintiffs'. That is true^ 
and the statement would be a complete answer to a person who 
complained that he had been misled into taking shares in the new 
company on the faith that it was connected with the plaintiffs' ; 
but is it an answer to the plaintiffs' complaint, that the natural 
result of their intended acts will be to induce the public at large 
to suppose that their' business is that of the plaintiffs ? If the 
defendant had written to a Mr. Brown, saying, '^ the business you 
propose to carry on will have no connexion with that in the Mary- 
lebone Boad," and Mr. Brown had replied, ''of course not," none 
the less would the defendant be liable to be restrained. I think, 
therefore, an injunction ought to be granted in similar terms to 

(w) 42 Ch. D. 128. 
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1890, that in Hendriks y. Montagu (n) — ^that is to Bay, to restrain the 
TussAui) V ^^^^^^^^^ until trial or further order from registering under the 
TussAUD, Companies Act any company to be incorporated under the name 
of ^' Louis Tussaud, Limited/' or any other name likely to mislead 
or deceive the public into the belief that the new company -is the 
same as the plaintiff company, and to further restrain him in the 
terms of the present application. 

Solicitors : E. F. <£ H. Landon. 

Terrell, Atkinson d Winstanley. 

(n) 17 Ch. D. 638. 
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HALIFAX SUGAR REFINING COMPANY v. FRANKLYN. high court 

OP JUSTICE, 

Director* — Quorum — Directors abtent in America — No notice of hoard meeting — mvismN 
ExecvJtion of deed by less than quorum — Validity thereof _ 

A company issued debentures secured on property situated in Nova Mr. Justice 
Scotia. It was subsequently discovered that r^stration according to [fgn^^' 
Nova Scotian law was necessary, and therefore a deed was executed at a ^_^ 
board meeting of the company, and sent out to Nova Scotia, where it was Fefyruary 26(A, 
registered. At this board meeting only two directors were present. 27/A, and 
There were two other directors of the company, but no notice of the -"^^^ 
meeting was sent to them. Of these, one resided in Nova Scotia, and he 
had been elected a director by the company at a general meeting in order 
to secure his local influence. The other was at the time of the board 
meeting travelling in America, but his address was not known. Tho 
Articles of Association provided that three directors should form the 
quorum necessary for the transaction of business; that the continuing 
directors might act notwithstanding any vacancies in their body, as long 
as there remained three directors duly qualified to act ; and that the office 
of a director should be vacated if he absented himself from the board 
meetings for three calendar months without special leave from the directors. 
In the winding up of the company the point was raised whether the deed 
was not invalid on account of defective execution. 

Held^ That under the circumstances there could have been no necessity 
to send notice of the board meeting to the two directors who were in 
America, and that the execution of the deed by the two who had notice 
and attended was valid. 



T 



HIS was an action in which the only point calling for a report 
was whether a mortgage debenture deed had been properly executed 
by the board of directors, notice of the board meeting having been 
sent only to two out of the four directors and the deed having been 
executed only by the two who attended. 

The company was incorporated under the Companies Acts, 1862 to 
1880, in December, 1882. Its property was chiefly at Halifax, Nova 
Scotia, and debentures charged on that property having been issued 
by the company as a security for advances made to it, it was found in 
1886 that, for the protection of the debenture holders against subse* 
quent incumbrancers, registration according to the law of Nova Scotia 
was necessary. To avoid the trouble and risk of sending over the 

CO. — ^VOL. n. K 



130 COMPANY REPORTS. 

1890. debentures themselves, it was decided that a deed should be 

hIlifax ^^©cuted and sent to Nova Scotia for registration. At this time 

SuoAH there were four directors of the company, Messrs. Fraser, Chap- 

Rbpinino Co. _ r j> , 

V. Fbankltn. man, Dustan, and Ryder. No notice of the meeting in May, 1886, 
at which the deed was executed by Messrs. Fraser & Chapman was 
sent to Messrs. Dustan & Byder. Mr. Dustan was resident in 
Nova Scotia, and the company being aware of this fact, and with a 
view to securing his local influence, had at a general meeting elected 
him a director. Mr. Byder had for some time previous to the board 
meeting in question been travelling somewhere in America, but beyond 
this his whereabouts were not known. In September, 1886, an order 
was made for winding up the company, and the debenture holders 
had thereupon under the powers in their mortgage taken pos- 
session of the property mortgaged to them. The question of the 
validity of the execution of the deed was now raised. The 
following provisions were contained in the company's articles of 
association :— 

** Abt. 63. The directors may from time to time, at their dis- 
cretion, borrow from the directors, members, or other persons, any 
sum or sums of money for the purposes of the company, but so 
that the monies at any one time owing shall not, without the 
sanction of a general meeting, exceed half the nominal amount of 
the capital. 

'' Art. 64. The directors may raise or secure the repayment of 
such monies in such manner and upon such terms and conditions 
in all respects as they think fit, and in particular, by the issue of 
debentures or bonds of the company, or by the creation of debenture 
stock, or by mortgage or charge of all or any part of the property 
of the company . • . 

** Art, 100. The number of the directors shall not be less than 
8 nor more than 6. 

" Art. 106. The continuing directors may act notwithstanding 
any vacancies in their body as long as there remain three directors 
duly qualified to act. 

"Art. 107. The office of director shall be vacated if he shall 
absent himself from the meetings of the directors during a period 
of three calendar months without special leave of absence from the 
directors. 
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'^ Art. 121. The directors may meet together for the despatch of isoo. 
business, adjourn, and otherwise regulate their meetings as they think halitax 
fit, and may determine the quorum necessary for the transaction of Suoar 
business. Until otherwise determined three directors shall be a v. Fkamkltm. 



quorum 



II 



O. Leigh Clare and R. N. Arkle for the plaintiflfs : — 

The directors must all be afforded an opportunity of attending in 
order that the board meeting may be valid : In re Portugueee 
Consolidated Copper Mining Co.y Steele's Case (o) ; and when the 
meeting has been duly summoned the directors must meet together 
to transact business: D'Arcy v. Tamar, dc,^ Railway Co. (p), In 
re Great Northern Salt Co. (q). No opportunity was ever given 
to the absent directors of meeting to consider the question. The 
number of directors to form a quorum was by the articles, in the 
absence of any resolution of the directors, fixed at three. The acts 
of the two were therefore invalid : Kirk v. BeU (r). 

Graham Hastings, Q.C. and W. D. Rawlins, for the 
defendants : — 

The deed produced is sealed with the seal of the company. The 
burden of showing that the seal was improperly affixed rests on 
those who impeach it. They say that there were four directors. 
But it is clear there were not. Mr. Dustan for years had not 
attended the board meetings. He was absent without the '^ special 
leave" required by Article 107. If a director is absent a long way 
from England the business of the company requires that he should . 
not be entitled to notice, otherwise the business of the company 
would be paralysed. As to Mr. Byder, it was not even known 
where he was at the time, and therefore it could not be necessary 
to the validity of a board meeting that he should have notice. 

Clare in reply cited Alma Spinning Co., Bottomley's Case («). 

(o) 1 Meg. 168 and 246 ; 42 Ch. D. (q) 2 Meg. 46. 

160. (r) 16 Q. B. 290. 

(p) L. R 2 Ex. 168. W 16 CL D. 681. 

X 2 
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1890. Stiblino, J. : 

Halifax [His Lordship gave judgment on certain parts of the case which 
Befinino Co. do not call for a report and then continued :] 

Then there remains only this last question of all, namely, 
whether the deed is really and truly the deed of the company. 
Upon the evidence now before me it is not disputed, and it could 
not be disputed in my opinion, that the deed was executed in the 
pifesence and by the authority of two directors of the company 
acting together as a board. Now that is indeed a very small point 
to which this action is reduced, and even if the deed was not 
properly executed as a deed, a plea of non est factum on behalf of 
the company would succeed. It seems to me that the recitals 
which it contains, and the signatures of the two directors, who 
were unquestionably the acting directors of the company for the 
time being, would constitute evidence of a contract with the deben- 
ture holders to give a security which would be effective as against 
any subsequent incumbrancer, if such there were, and I should 
hesitate greatly to set aside a deed under those circumstances. But 
in point of fact I am of opinion the deed is the deed of the com- 
pany. Upon these pleadings I am to take it there were four 
directors of the company, because leave to amend had not been 
obtained and is not now sought. I am to take it there were four 
directors of the company. Therefore there were at that time a 
sufficient number of directors to conduct the affairs of the company. 
Article 106 is this, that the continuing directors may act notwith- 
standing any vacancies in their body as long as there remain three 
directors duly qualified to act ; the previous Article, 100, having 
provided that the number of directors should not be less than three 
or more than six. Now the ground on which it is said that these 
two directors were not competent to fix the seal of the company and 
act as a board is this, that two of the directors, namely, Dustan 
and Dudley Byderhadnot notice of the meeting of the directors at 
which this deed was executed, or is said to have been executed. 
Now undoubtedly it is clear law, and I desire in no way to infringe 
on it, that as a general rule, every director who is within reach 
ought to have notice of every board meeting of the company, but 
it is true, and there is no question on the matter, that both these 



HIGH COURT OF JUSTICE. 13S 

gentlemen, Mr. Dastan and Mr. Dudley Ryder, were at the time in i890. 

Canada, or one of them in Nova Scotia, and the other in America, halipax 

travelling somewhere or other. Then the qnestion is, was it neces- ^^^f^n 

sary under those circumstances to serve them with notice and give v, Framkltn. 

them notice of the directors' meeting ? Now I am not going to lay 

down this, that mere absence from the country is sufficient to 

excuse notice to a director who is residing out of the country. If 

there was a company which had its registered office at Dover and 

was in the habit of holding its directors' meetings there, I should 

not say that residence at Calais excused the board of that company 

from summoning a director who resided at Calais to come- across. 

I think a great deal more is wanted than that. But we must have 

regard to the Articles of Association of the company and see 

whether they do not throw some light upon what is required. I 

cannot think that it was intended in these Articles that in every 

case directors should be summoned, for I find in Article 107, 

that it is provided that the office of director should be vacant, 

among other things, if he shall absent himself from the meetings 

of the directors during a period of three calendar months without 

special leave of absence from the directors. Now, if the directors 

gave leave of absence, it seems to me that it would be wholly 

inconsistent with that which they had done, if it were to be 

held to be obligatory upon them to give notice during the period 

for which they did give leave to the absent director. That is of 

importance, as it seems to me, because it shows that the Articles 

contemplated the possibility that a director might be absent, and 

in such case need not be served with notice of the meetings. 

Now what do we find as regards Mr. Dustan ? Mr. Dustan was a 

resident, and was known to be a resident in Nova Scotia ; he was 

appointed as a director in order to secure his influe::ce in that 

colony, and very shortly after his appointment as director he 

accepted an office, for the due discharge of the duties of which it 

was essential according to the evidence before me that he should 

be resident in Nova Scotia. Therefore Mr. Dustan was a director 

no doubt, but was known to be a resident in Nova Scotia, and was 

charged with the performance of duties to be performed there. 

How can it be supposed that it was necessary that on each occasion 

on which a directors* meeting was to be held, notice should be sent 
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1890. to him ? All that is required for the validity of the meeting is that 

Halifax ^^ directors should have notice of it. It is not anywhere said that 

SuoAR the directors shall have notice of all the business which is to be 

Rbfinino Co. 

V. F&ANXLYN. transacted, and it seems to me that there being no distinction in 
these Articles between one class of business and another, such a 
distinction as we find in some Articles, and particularly in the 
statutes which relate to the company which formed the subject of 
the decision in Kirk v. Bell (t), there being no such distinction 
between business of one kind and another here, I cannot see that it 
was necessary that the director charged with duties for the per* 
formanoe of which residence in Canada was essential, should have, 
for the validity of every meeting, a formal notice sent to him of the 
date at which the meeting was to be held. I think therefore that it 
was not necessary that Mr. Dustan should receive notice of the 
meetings of the directors. But if I am wrong as regards that, with 
regard to general matters I cannot see any reason, and Mr. Clare 
admitted as regards what he termed the ordinary business of the 
company that it might not be necessary to give him notice. I 
decline to enter into the question of ordinary and extraordinary 
business, a distinction which does not exist in the Article itself. 
It seems to me involved and difiicult. As far as I can judge this is 
a piece of business which might be fairly considered by the 
directors, and ought to be treated by the Court as falling within 
the category of ordinary business. The directors are not now 
exercising any extraordinary powers, such as powers of borrowing 
and so forth ; what they are asked to do by the debenture holders, 
and what it seems to me as honest men they were bound to 
do, was to perfect the security which had been already given, 
which is assumed to be vaUd, and which is found to be defective, 
or which might be defective by reason of non-registration. I 
think, therefore, that this might be treated even in that respect as 
ordinary business. I am of opinion therefore that in each point of 
view there was no necessity to go through the form of giving Mr. 
Dustan notice of a meeting which it was perfectly well known he 
would not attend. He never gave any intimation of his intention 
to come to England, and he never did in point of fact come to 

(0 16 Q. B. 290. 
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England, in which case a totally different set of circumstances 1990. 
would have arisen, and it would have been certainly proper, and I Halifax 
think also necessary, that he should be summoned to attend ^ Suoas 

•^ Bbfinino Co. 

directors' meetings. v. Fkanilltn. 

So much as regards Mr. Dustan. The other director is Mr. 
Dudley Byder. The evidence is that he was out of the country and 
in America, that he was travelling about, and it was not known 
where he was. It was almost impossible to give him notice of the 
meeting, and therefore it seems to me on the ground that the 
business of the company cannot be stopped by a director choosing 
to go away to America, or travelling about, that notice to him was 
unnecessary. 

I come to the conclusion, therefore, under these circumstances 
that the two directors were entitled to act as a board to bind the 
company during the absence of Mr. Byder, and during the absence 
of Mr. Dustan in Canada performing the duties with which he 
was charged. It seems to me on these grounds that the action 
fails and that it must be dismissed with the usual consequences. 

Solicitors : J. dt R, Gole, agents for Evans, Lockett dk Co., 

Liverpool. 
Clarke, Rawlins d Co., agents for Simpson, North, 
<t Johnson, Liverpool. 
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March 27th. 



HIGH COURT In »» CAKDIFF SAVINGS BANK. DAVIES' CASE. 

OF JUSTICE, 

CHANCERY Misfeatanee or breach of trust — Trustee and Manager of Savings Bank— Neglect of 
DIVISION. fui^ required by Savings Banks Act^ Amendment Act, 1863 — Contributory — 

Before Companies Act, 1862, sections 165 and 200. 

Mil. JUSTICB 

^"iROfl*^' ^^ section 11 of the Savings Banks Acta AmendiAent Act, 1863, pro- 

^_^ vision is made for the personal liability of any trustee or manager who 

February ISth, neglects or omits to comply with the rules and regulations required by the 

I9th, 20th, Act to be adopted in the maintenance of checks, the audit and ezamina- 

*?«»,.» tion of accounts and otherwise. 

In the winding up as an unregistered company under the Companies 
Acts of a savings bank constituted under the above Act of 1863, D. a 
trustee and manager, was found guilty of neglect or omission within the 
above section. 

Heldy That such neglect or omission constituted a misfeasance or breach 
of trust within section 165 of the Companies Act, 1862 ; and an enquiry 
was directed as to what sums of money ought, in accordance with section 
165, to be contributed by D. to the assets of the bank by way of compensa^ 
tion in respect of such misfeasance or breach of trust. 

On application by the liquidator to settle D. on the list as being a con- 
tributory within the meaning of section 200 of the Companies Act, 1862, 
Held, that D. was not a contributory. 



T 



HIS case came before the Conrt in two ways, first upon the 
adjournment into Court of an application made in chambers by the 
liquidator of the Cardiff Savings Bank, by which he sought to have 
Mr. Peter Davies settled on the list of contributorics ; and secondly 
upon a summons taken out by the official liquidator asking that 
Mr. Davies, as being a contributory or otherwise, might, under the 
provisions of section 165 of the Companies Act, 1862, and having 
regard to section 11 of the Savings Banks Acts Amendment Act, 
1868, be declared liable in respect of various matters in the follow- 
ing circumstances. 

The Cardiff Savings Bank was originally formed so far back 
as 1819, but it was reconstituted after the passing of the Act 
of 1863 ; and the rules under which it thenceforth carried on 
business were certified by Mr. Tidd Pratt, on November 19, 1863. 
Its affairs were conducted by a president, 17 trustees, and 37 
managers. Mr. Peter Davies, the respondent, became a manager 
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in 1868, and a trustee in 1882. He carried on business as a 1390. 
draper at No. 10, Duke Street, Cardiff, the street in which the jjp^^ 
offices of the bank were situated, and he appeared to haye ^ARDiFr 
taken an active part m the management of the affairs of the Bank. 
bank from the date of his appointment as manager down to the ^^"' ^^^' 
time when the bank ceased to cany on business. From 1860 
down to the time of his death (March 26, 1886) the actuary and 
paid officer of the bank was Mr. James Emerson Williams, who 
appeared throughout his life to have enjoyed the respect and 
complete confidence of the trustees and managers of the bank, as 
well as of his fellow-citizens at Cardiff, where he held various 
public offices. Upon his death, however, it was ascertained that 
he had been guilty of fraud, and had abstracted very large sums 
of money which ought to have been found in the coffers of the 
bank, whose assets were insufficient to meet the claims against it 
by many thousands of pounds. Under these circumstances the 
bank suspended payment in April, 1886. Subsequently, in or 
about September of the same year, arrangements were made by 
the trustees and managers under which a large number of the 
depositors accepted payments of lis. 6d. in the pound in some 
cases, and in others of lis. in the pound, in satisfaction of th.ir 
claims. A certain number of the depositors, however, refused to 
accept these terms, and the affairs of the bank were investigated by 
a Commissioner (Mr. Lyulph Stanley) appointed under the statute 
50 & 51 Yict. c. 47, and ultimately, upon the petition of the Com- 
missioners for the Eeduction of the National Debt, an order was 
made for the winding up of the bank as an unregistered company (u). 
The liquidator now sought to place Mr. Davies on the list of con- 
tributories in the winding up, and further charged him with mis- 



(u) Section 3 of 50 & 61 Vict. c. 47 
18 as follows : 

''For removing doubts as to the 
applicability of the Companies Act to 
trustee savings banks, it is hereby 
declared that a trustee savings bank 
is an unregistered association which 
may be wound up under the provi- 
sions of the Companies Act, 1862, and 
the Acts amending the same, respect- 



ing the winding up of unregistered 
companies, and a petition for winding 
up any such bank may be presented 
either by any person who under those 
Acts is authorised to present a peti- 
tion for winding up a company, or by 
the Commissioners for the Reduction 
of the National Debt, or by a Commis- 
sioner appointed under this Act" 
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1890. feasance and breach of trust in relation to the bank in respect of 
j^^, various matters which may be grouped under the following heads — 
Cakdiff (1) neglecting or omitting to comply with the rules and regulations 
Bank. required by the Act of 1863 with reference to transactions of deposit 
' and repayment ; (2) neglecting or omitting to comply with such 
rules and regulations with reference to the audit and examination 
of accounts; (8) permitting deposits to be received which were 
illegal or irregular by reason of their exceeding in amount the 
limits imposed by the Act, or by reason of the depositor being 
entitled to the same benefit from other funds in the bank, or from 
funds in another savings bank ; (4) misapplication of the funds of 
the bank after it suspended payment in connexion with the arrange* 
ments for effecting composition with the depositors. The Act of 
1863 under which the bank was finally constituted recites '' Whereas 
numerous Banks for Savings have been established under the 
authority of the Acts now in force for the safe custody and increase 
of small savings." , . • ^' 2. And whereas it is expedient to give 
protection to such Savings Banks already established as aforesaid 
and the funds thereof, and to afford encouragement to the forma- 
tion and establishment of like institutions " . • . and then enacts 
certain provisions, the sections material to the present case being 
Nos. 2, 8, 6, 10, 11, 21, 88, 89 and 45 {x). 



(x) Section 3 is as follows : 

^* No such savings bank as aforesaid 
shall have the benefit of this Act 
unless the rules and regulations for 
the management thereof shall be 
entered in a book or books to be kept 
by an officer of such savings bank to 
be appointed for that purpose, and 
which book or books shall be open at 
all seasonable times for the inspection 
of the persons making deposits in the 
funds of such savings bank. . . ," 

Section 6 : 

*' No savings bank, subject to the 
proviso hereinafter contained with 
respect to the branch officers or local 
receivers of any savings bank, shall 
have the benefit of this Act unless 
in the rules and regulations for the 
management thereof it shall be ex- 



pressly provided, — 

'' 1. That no person or persons being 
treasurer, trustee, or manager of such 
savings bank, or having any control 
in the management thereof, shall 
derive any benefit from any deposit 
made in such savings bank, save only 
such salaries and allowances, or other 
necessary expenses as shall according 
to such rules and regulations be pro- 
vided for the charges of managing 
such savings bank, and for the re- 
muneration to officers employed in 
the management thereof. • . . 

" 2. That not less than two persons, 
being either trustees, managers, or 
paid officers appointed for that specific 
purpose, and where two only, except 
in the case of savings banks which 
are open for more than six hours in 
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The rules of the savings bank proyided (rule 2) that '* the bank i89o. 
shall be open for receipts and payments on every Saturday through- j,^ ^J^ 
out the year, between 10 and 2 o'clock, or on such day or days in g^^^" 
every week as the trustees or managers for the time being shall in Bakx. 
general or special meeting determine, and for the receipt of deposits 
only on every Monday and Saturday evenings, from 7 till 8'80 p.m." 
No other days than those specified in the rules for receipts or pay- 
ments were ever appointed. The rules embodied, in most cases in 
the very language of the statute, the requirements of section 6 of 
the Act of 1863. If they had been duly observed, then (1) no 



every week, one such person to be a 
trustee or manager, be present on all 
occasions of public business, and be 
parties to every transaction of deposit 
and repayment, so as to form at least 
a double check on every such transac- 
tion with depositors : 

" 3. That the depositor's pass book 
shall be compared with the ledger on 
every transaction of repayment, and 
on its first production at the bank 
after each twentieth day of Novem- 
ber: 

" 6. That no money be received from 
or paid to depositors except at the 
ofiice or branch offices where the busi- 
ness of the savings bank is carried on 
under the authority of the board of 
managers, and during the usual hours 
for public business : 

'* 6. That a public accountant or one 
or more auditors be appointed by the 
trustees and managers, but not out of 
their own body, to examine the books 
of the bank, and to report in writing 
to the board or committee of manage- 
ment the result of such audit, not less 
than once in every half year, also to 
examine an extracted list of the de- 
positors' balances made up every year 
to the twentieth day of November, 
and to certify as to the correct amount 
of the liabilities and assets of the 
bank: 

** 7. That a book containing such ex- 



tracted list of every depositor's balance, 
omitting the name but giving the dis- 
tinctive number and separate amount 
of each, and showing the aggregate 
number and amount of the whole, 
checked and certified by such public 
accountant or auditors, be open at 
any time during the hours of public 
business for the inspection of every 
depositor as respects hia own account, 
to examine his own deposit • book 
therewith, and the general results of 
the same : . . ." 

By section 11 : 

'* No trustee or manager of any 
savings bank (subject to the provision 
hereinafter contained in respect to 
savings banks in Ireland) shall be 
personally liable, except — 

" 1. For monies actually received by 
him on account of or for the use of 
such savings bank, and not paid over 
and disposed of in the manner directed 
by the rules of the savings bank : 

** 2. For neglect or omission in com- 
plying with the rules and regulations 
required by this Act to be adopted as 
hereinbefore is provided in the main- 
tenance of checks, the audit and ex- 
amination of accounts, the holding of 
meetings and keeping minutes of pro- 
ceedings thereat : 

" 3. And also for neglect or omission 
in taking security from officers as is 
hereinbefore provided." 
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1890. money could have been receiyed or paid from or to depositors 
IiTsE except at the office of the bank, and during the nsaal hours for 
Cardiff public business ; (2) one trustee or manager ought, in addition to 
Bank. the actuary, to have been present on all occasions of public business, 
* and to haye been a party to every transaction of deposit and repay- 
ment ; (8) the depositor's pass book should have been compared 
with the ledger on every transaction of repayment ; (4) an extracted 
list of depositors' balances should have been examined by the 
auditor once in every year ; and (5) a book containing such list, 
checked and certified by the auditors, should have been open at 
any time during the hours of public business for the inspection of 
every depositor as respects his own account. It was alleged by the 
liquidator, and in the view of the Court was established by the 
evidence, that to the knowle^lge of Davies these requirements were 
not complied with. It appeared that the actuary was in the habit 
of receiving deposits and making repayments on days other than 
Saturdays and Mondays, and in the absence of a trustee or manager. 
The sums so received or paid were entered in the depositor's pass- 
book, and also in the cash-book kept by the actuary, and this latter 
book was signed by the depositors. Afterwards the entries in the 
actuary's cash-book were copied into a cash-book kept by the 
trustees, and the transaction though not taking place during hours 
of public business thus appeared to have taken place at a time when 
the bank was open for public business. 

Upon the evidence the Court found that Davies in his cross- 
examination had practically admitted this to be the state of facts. 

The result of this mode of conducting the affairs of the bank was 
that the actuary falsified his cash-book, and represented that he 
had made greater payments than he actually had made, and had 
received smaller sums than had actually come to his hands. In 
each case he retained the difference and thus committed frauds to 
a very large extent. 

In stating the facts of the case in the course of his judgment, 
Mr. Justice STiRLiNa selected from the evidence given , the two 
following cases, by way of illustration of the mode in which the 
frauds had been perpetrated. In the pass-book of a depositor 
named Albert Cope a sum of 151. Ss. 8d. was entered as having 
been repaid to him on December 19, 1884, a Friday, and this entry 
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was initialled by the actuary and posted to the ledger. In the i890. 
cash-books of the actuary and trustees (the entry in the latter j^^ 
being in the handwriting of the respondent Davies) the repayment Cabdiff 
appears under the date December 20, 1884, as of a sum of 451 Bs. 8d. Bank. 
An examination of the actuary's cash-book left little doubt in the 
mind of the Court that the repayment was originally entered 
correctly as 15{. Ss. 6d., and was subsequently altered (no doubt 
after the depositor had signed the book) by the figure 1 in 15 being 
changed into 4. The result was that the balance handed oTer to 
the treasurers of the bank on December 20 at the close of business 
was less by 80{. than it ought to have been. If this transaction 
had taken place in the actual presence of Davies and the pass-book 
of the depositor and the ledger of the bank had been compared in 
accordance with the statutory requirements, it would, as was said 
by Mr. Justice Stirling, have been " difficult to belieye that this 
fraud could have been perpetrated, and most certainly this absence 
of Davies and every other manager and trustee afforded a ready 
opportunity for its perpetration, of which the actuary was not slow 
to avail himself." Again, in the pass-book of a depositor named 
Eliza Snelling there was an entry under date July 1, 1884, of a 
receipt from her of 45Z. which was signed by the actuary. This 
transaction was entered in the cash-books of the actuary and 
trustees (the entry in the latter being in the handwriting of 
Peter Davies) under date July 6, 1884, as a receipt of 40Z. The 
receipt of 45L was duly posted to the ledger, but 5Z., the difference 
between 45Z. and 402., never came into the possession of the bank, 
and doubtless was retained by the actuary. If, as was again said 
by Mr. Justice Stirling, '' the transaction had taken place in the 
presence of Davies and he had been party to it as required by the 
statute, it is difficult to suppose that this could have been done ; at 
all events the depositors had not the benefit of the double check 
for the maintenance of which the statute was so careful to provide.'* 
In each of these cases the pass-book of the depositor agreed with 
the ledger of the bank. The question then arose how the dis- 
crepancy had escaped detection by the auditor. Mr. Justice 
Stirling found as a fact that the answer to this question was that 
the actuary kept back from the auditor a certain number of ledgers 
of the bank, and that although one of the rules was that a list of 
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1890. the depositors' balances made up every year to the 20th November 

ItTbii should be extracted and examined, and then checked and certified 

Cardiff \^y the auditor and be open for the inspection of depositors, this was 

Bank. never done, notwithstanding that the attention of the trustees and 

Davibs' Cabs 

' managers was called to the omission by the auditor in 1884 and 
1886. Under these circumstances the liquidator now sought to 
have Mr. Davies declared liable under section 165 of the Com- 
panies Act, 1862, for misfeasance and breach of trust by reason 
of his neglect of the duties of manager and trustee ; and also to 
have Mr. Davies settled on the list of contributories. 

Sir R. Webster, A.-O., Fischer, Q-C, and Ingle Joyce, for the 
liquidator : — 

If Davies can be brought within section 11 of the Savings Bank 
Act, 1868, then he is liable to the depositors for the full amount. 
Clearly it was his neglect and omission of the checks prescribed 
which were the means of enabling the actuary to commit the frauds. 
The Act of 1868 makes him liable personally for such neglect or 
omission, and this amounts to misfeasance or breach of trust for 
which he must make compensation according to section 165 of 
the Companies Act, 1862. [They cited Crisp v. Bumaby (y), 
Clough V. Bond (a), Ohost v. WaUer (6), Bostock v. Floyer (c), 
and Re Oxford Benefit Building and Investment Society (d)]. 
Then there have been irregularities in the winding up. For 
these the bank is liable to depositors, and this liability constitutes 
a debt in the winding up, and in respect of this debt Davies is a 
contributory within section 200 of the Companies Act, 1862. 

Buckley, Q,C., and Upjohn, for Mr. P. Davies : — 
First, as to whether he is liable as a contributory. The Act of 
1863 is a complete code. It does not create a corporation, but an 
association resembling a building society. The only liability 
created is that under section 11, and that is not a liability as a 
member but in respect of certain neglect. There is no such thing 
as a liability as a contributory. 

(y) 8 Bing. 394. (c) L. R. 1 Eq. 26. 

(a) 3 My. & Cr. 490. (d) 35 Ch. D. 602. 

{b) 9 Beav. 499. 
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As to the liability under section 11, the liquidator must show iggo. 
that there was a loss to the bank occasioned by what Davies did. i^Trb 
We say that nothinc: that he did caused the loss, and that the Caruivt 

° Savings 

proximate cause of the loss was the fraud of the actuary. [They Bank. 
then went through the evidence in detail and cited Swann t. North 
British Australasian Co. (c), sni Johnston's Claimif)]. 

The Attorney-General in reply referred to In re Royal Victoria 
Palace Theatre Syndicate{g), In re Shield's Marine Insurance Asso- 
ciation, Lee <t Moor's Case (A), In re Hoylake Railway Co., Ex parte 
Littledale (i), Ex parte Liquidators of British Nation Life 
Assurance Association (k). 

Stibling, J. : 

[His loidship stated the facts as aboye and continued :] 
It appears to me that the rules and regulations required by the 
Act of 1868 to be adopted as regards the maintenance of checks and 
the examination of accounts were to the knowledge of the respon- 
dent not complied with; and the question arises, What is his 
liability in respect thereof ? Apart from statute, if the president, 
trustees, and managers had carried on the business of a sayings 
bank, and had received by themselves or their agents sums of 
money from depositors, I apprehend that they would have become 
indebted to the depositors for the sums so received, and would 
have each been liable to the last farthing of his fortune for the 
debts so incurred; and the circumstance that the business was 
carried on from benevolent or public spirited motives would not 
have served to exonerate any one of them from the fulfilment of 
such liability. The Legislature has, however, thought fit to inter- 
vene, and, regarding the promotion of thrift among persons of 
small means as a matter of great public importance, enacted in 
1868 the Act to consolidate and amend the laws relating to savings 
banks, and by its provisions the liabilities of the trustees and 
managers of savings banks are limited in the following manner. 



(e) 7 H. & N. 603 ; 2 H. & C. 176. (h) L. R. 6 Eq. 368. 

(/) L. R. 6 Ch. 212. (t) L. R. 9 Ch. 267. 

(^) L. R. 18 Eq. 661. (k) 8 Ch. D. 679. 



144 COMPANY REPORTS. 

1890. [Sis lordship read section 11 of the Act set forth above and con- 

j*'"**' tinued:] On this occasion I have not to deal with any liability 

CAKvipr under sub-section 1, as the summons before me was not framed 

Bank. with reference to that subsection, and any liability of the respon- 

AviJiB Asi. ^^jj|. ^yj jj^ unaffected by my decision on the present occasion. 

What I have now to deal with is the liability of Davies arising from 
his neglect or omission to comply with the rules and regulations 
referred to in subsection 2. 

It was contended that under section 200 of the Companies Act, 
1862, Davies was liable as a contributory. The material part of 
that section is as follows: ''In the event of an unregistered com- 
pany " — which this bank is to be treated as being — *' being wound 
up, every person shall be deemed to be a contributory who is liable, 
at law or in equity, to pay or contribute to the payment of any debt 
or liability of the company, or to pay or contribute to the payment 
of any sum for the adjustment of the rights of the members 
amongst themselves, or to pay or contribute to the payment of the 
costs, charges, and expenses of winding up the company • . •" This 
section has been the subject of judicial construction in several cases, 
and in particular by the Coart of Appeal in Ex parte Liquidators 
of the British Nation Life Assurance Association (I), Lord Jus- 
tice James there says : ** It is said that under the 200th section of 
the Act of 1862, all persons legally or equitably liable to contribute 
to the assets are contributories and may be put on the list as such. 
It is impossible to hold that any person who is a debtor to the 
company in liquidation can be put on the list of contributories. 
He is bound to pay monies, which monies, when paid, will be part 
of the assets of the company, and in that sense he is liable to con- 
tribute to the assets, but that does not make him a contributory 
within the meaning of the Act. Again, a person who has taken 
shares in the name of a trustee is, as between him and his own 
trustee, the person liable to contribute, but that does not make 
him a contributory as between him and the company. The com- 
pany may get at him, as it has in several instances, through and in 
the name of the trustees. But still the equitable liability is to the 
trustee only, and there is no priority or direct right of any kind as 

(Q 8 Ch. D. 679. 
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between the company and the cestui que trust. If an officer of the 1390. 
company has misappropriated assets" — ^that is a very material J^^ 
point — '* he may be made to refund them to the liquidator as part Cabdifv 
of the assets, but that does not make him a contributory. The Bank. 
plain meaning of the Act is a legal or equitable liability to contribute 
in the character of a partner." 

Is, then, this the nature of Davies's liability ? In my opinion it 
18 not. I think that section 11 of the Act of 1868 relieves him of 
such a liability, and as the price of such exemption imposes 
another — namely, liability for neglect or omission in complying with 
the rules and regulations ; and that this liability does not make him 
a contributory any more than does the liability of an officer of the 
company to refund to the liquidator assets of the company which 
he has misappropriated. ' It was said, however, that even if 
Davies were not liable to pay or contribute to the payment of any 
debt or liability of the bank, he was, at all events, liable to pay or 
contribute to the payment of the costs, charges, and expenses of the 
winding up. In my opinion this is not so ; the liability to c:>ntri- 
bute to the costs of winding up must, like the liability to contribute 
to debts, be a legal or equitable liability in the character of a 
partner. If, without any default on the part of the trustees or 
managers, the assets had proved insufficient for the satisfaction of 
the liabilities of the bank, and it had become necessary to have 
recourse to the powers of winding up merely in order that the 
liabilities might be duly ascertained and the assets properly distri- 
buted, I cannot see how, in the face of section 11 of the Savings 
Bank Act, it would be possible to hold the trustees or managers 
liable for any part of the costs of such a winding up ; his liability in 
respect of costs of winding up must be attibutable to the neglect or 
omission specified in that section; whether by reason of that 
liability he could be compelled to pay any part of the costs of wind- 
ing up it is unnecessary now to determine. In my opinion, he ^ 
cannot be placed on the list of contributories. 

Is he then liable under section 165 of the Companies Act^ 1862? 
That section provides as follows (m) : [His lordship read the section 

{m) " 165. Where in the course of other liquidator, or any officer of such 

the winding up of any company under company, has misapplied or retained 

this Act, it appears that any past or in his own hands, or become liable or 

present director, manager, official or accountable for any moneys of the 

C.C. — ^VOL. 11. L 
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1890. aiid continued :] The legislature has relieved the trustees and 
j"^, managers of savings hanks from personal liability, except for 
CABDirr neglect or omission to comply with certain rules and regulations. 
Bank. Those rules and regulations have, to the knowledge of Davies, not 
* been complied with ; and under these circumstances he has been 
guilty certainly of omission, if not also of neglect, within the mean- 
ing of the 11th section of the Savings Bank Act of 1863. That 
omission or neglect appears to me to constitute a misfeasance or 
breach of trust within the meaning of section 165, and I think, by 
reason of it, there is sufficient prima facie evidence to satisfy me 
that the assets of the bank are less than they ought to have beeUi 
and that claims which those assets are insufficient to meet may be 
established in the winding up. That being so, Mr. Davies may, in 
my opinion, be properly compelled to contribute an adequate sum to 
the assets of the company by way of compensation. 

It was said on behalf of the respondent that the actuary was a 
man of high respectability, who enjoyed the confidence, not only of 
the trustees and managers, but of all his fellow townsmen in Car- 
diff. That appears to me to be no defence whatever. The Legis- 
lature has imposed on the trustees and managers this obligation — 
that not less than two persons shall be present on all occasions of 
public business for the purpose of watching and checking all trans- 
actions of deposit and repayment. That duty to the knowledge of 
Davies was omitted to be performed. What was the object of the 
double check, for the maintenance of which provision is so anxiously 
made by the statute? Surely to prevent the bank from being 
defrauded. How, then, can it be any excuse for the omission that 
the transaction of business was intrusted to a single person to all 
appearance worthy of trust ? Such persons, as experience shows, 



company, or been guilty of any mis- 
feasance or breach of trust in relation 
to the company, the court may, on the 
application of any liquidator, or of any 
creditor or contributory of the com- 
pany, notwithstanding that the offence 
is one for which the offender is crimin- 
ally responsible, examine into the con- 
duct of such director, manager or other 
officer, and compel him to repay any 



moneys so misapplied or retained, or 
for which he has become liable or 
accountable, together with interest 
after such rate as the Court thinks 
just, or to contribute such sums of 
money to the assets of the company 
by way of compensation in respect of 
such misapplication, retainer, mis- 
feasance or breach of trust, as the 
Court thinks just" 
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not anfrequently yield to snch temptations as were offered in the i890. 
present case ; and the possibility of such an event was an eyil j^^bb 
against which the Legislature desired to guard. Such frauds con- Cardiff 
stitute the very mischief which it was the aim of the statute to Bank. 
prevent. These observations appear to me to answer another 
objection urged on behalf of the respondent — ^namely, that the 
damage occasioned by the acts of the actuary was too remote. 

Again, it was said that other trustees and managers were not 
less responsible than Davies for the non-observance of the statu- 
tory requirementSi and that an order ought to be made against 
them as well as against him. The evidence certainly appears to 
show that other trustees and managers were, or ought to have 
been, aware of the disregard of the regulations, and it is quite 
possible that at some future period they may be held liable for 
the neglect or omission which I hold to be established against 
Davies. If so, it may be desirable that the amount to be con- 
tributed by each of them to the assets of the company, by way of 
compensation, should be ascertained by one and the same proceed- 
ing; but this appears to me to afford no reason why I should 
abstain from now making a declaration of the liability of Mr. 
Davies. It was expressly laid down in Re British Guardian Life 
Assurance Company (n), that there is nothing in section 165 which 
points to the necessity of having everyone concerned before the 
Court upon an application under it. 

On one matter which was much pressed upon me, I must say 
a few words, although I do not regard it as at present ripe for de- 
cision. It was strenuously contended that the actuary had no 
authority on behalf of the bank to receive any sums of money out 
of the usual hours for public business ; and that there could be 
no liability on the part of Mr. Davies for any such receipts which 
did not come to the actual possession of the bank. It is to be 
remembered, however, that the true receipts were entered in the 
pass-books of the depositors and in the ledgers of the bank, and 
that in many cases the depositors were compromised with on the 
footing of assets of the bank being Uable to make good these 
receipts ; and, without expressing a final opinion on the question, 

(n) 14 Ch. D. 335. 

L 2 
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1890. I am of opinion that there is a case for further investigation in 
isBJt respect of which Mr. Davies may ultimately be found to be under 
Cardiw gome liability. 

Savings ^ *' 

Bank. Subject to any observations which may be made on the form of 

' the order (to which I shall be most willing to give attention), I 
think I am bound to declare that Mr. Davies is liable for 
neglect or omission in complying with the rules and regulations 
required by the statute 26 and 27 Vict., c. 87, to be adopted in 
the maintenance of checks and the examination of accounts ; and 
to direct an inquiry what sums of money ought to be contributed 
by him to the assets of the company, in respect of such neglect or 
omission. 

With the remaining questions raised by the summons, I pro- 
pose to deal briefly, for they also appear to be at present not ripe 
for decision. It appears that sections 88 and 89 of the Act of 1863 
have been violated, and that deposits were received by the bank 
which were totally or partially improper to be received, either by 
reason of the deposit exceeding in amount the limits imposed by 
statute, or by reason of the depositor being entitled to some 
benefit from the funds of the bank or some other savings bank. 
In 1884 and 1885 the attention of the directors was called to this 
by the auditor's reports. The result of this is that the National 
Debt Commissioners have paid interest on deposits of larger 
amount than the statute authorizes, and they have made a claim in 
the winding-up to be repaid the interest on such deposits so far 
as they exceeded the legal limit. Until that claim has been 
dealt with, and its validity established, it would seem to me pre- 
mature to express an opinion on the liability of Mr. Davies in 
respect of these excessive deposits. Lastly, the trustees and 
managers are alleged to have misapplied the funds of the bank 
after the suspension of payment, in stamping the documents, by 
which certain of the depositors purported to release the trustees 
and managers from liability, in providing for the costs and 
expenses of and connected with the preparation and execution of 
such documents and otherwise, and in payments to a Mr. Roberts 
for services in connection with what is termed '' the unauthorized 
winding-up of the bank," and otherwise. Questions are likely, as 
I understand, to arise in the present winding-up with reference to 
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these releases and the proceedings of the trustees and managers isgo. 
after the suspension of the hank ; and until these have heen dealt ^^^ 
with or disposed of, I do not see how the claims of the liquidator Cakdikf 

* * Savings 

can he effectually dealt with. It seems to me best that these por- Bank. 

T J A vrj 0p' I A H R 

tions of the sammons should stand over for the present ; but I 
am quite willing to consider the propriety of directing any 
inquiries, the prosecution of which will lead to any useful 
result. 

Solicitors : Hare d Co. 

Belly Brodrick atid Gray, Agents for H. Cousins, 
Cardiff. 
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In be BBISTOL JOINT STOCK BANK. 

fVinding-up — Shareholdei^i petiHon — Jurif diction — Cofnpame$ Ad, lS^9,udion 6 
— Nature of contract thereunder — Working capital exhawted — Svhgtratum 
gone — Reeerve capital — **Ju$t a^id eqwUahW — Companiee Act, 1862, 
udicn 79L 

A company passed a special resolution, under section 5 of the Companies 
Act, 1879, that on its £10 shares into which the capital was divided, £5 
per share should not be capable of being called up, except in the event of 
and for the purpose of the company being wound up. 2400 shares were 
allotted, and on these the full amount of £12,000 was paid up, leaving a 
reserve fund of £12,000. Of the paid np capital, only £.'{37 remained to 
the company after settling losses and providing for liabilities. A share- 
holder having presented a winding-up petition, which, however, was not 
supported by a majority of the shareholders, and no creditors appearing. 

Held, that the Court has jurisdiction to wind up a company on a share- 
holder's petition notwithstanding that it is not supported by a majority of 
shareholders ; 

That where it has become impossible that the company's business should 
be carried on according to the true intent and meaning of the memorandum 
of association, it is just and equitable that the company should be wound 
np; 

That the contract into which a shareholder enters with regard to his 
co-shareholders in a company where a portion of the capital can be called 
up only in the winding up is, that the trade is to be carried on with a 
certain amount of capital of which he is to contribute a fixed proportion, 
and on the faith of the credit attaching to his liability to contribute a 
further sum in the event of a winding-up ; and that there is not a further 
contract that the trade shall be carried on notwithstanding that the 
original capital has been exhausted so as to carry into active operation the 
contingent liability to contribute in the event of a winding-up ; 

That as in this company the original capital was exhausted and it had 
become impossible to carry on the business which it was formed to carry 
on, it was just and equitable that it should be wound up. 



T 



HIS was a petition presented by a shareholder for the winding- 
up of the Bristol Joint Stock Bank. 

The bank was incorporated on May 21, 1884, under the Com- 
panies Acts, 1862 to 1883, as a company limited by shares, and 
was formed to estabhsh and carry on the bnsiness of bankers, 
with head offices in Bristol, in the county of Gloucester, and with 
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branch offices, at sach places as might be determined on, in Great 1690. 
Britain or elsewhere. I^^ ^s 

The company was originally registered withont articles of asso- j^^^ stoce 
ciation, and with a share capital of 20002. ; but, by special resolu- Bank. 
tions passed in June, 1884, articles of association were adopted in 
substitution of Table A. to the Companies Act, 1862, and the 
share capital was increased to 1,000,0002., dirided into 100,000 
shares of 102. each, and it was provided that not more than 6L 
per share, being one-half of the company's subscribed capital for 
the time being, should be called up, except in accordance with 
the provision of the Companies Act, 1879 (o). 

Only 2,400 shares were allotted, and on these 62. per share, 
amounting in all to 12,0002., had been paid up. 

Of the 12,0002. paid up, which, on the shares subscribed for, 
was the total amount which could be called up while the company 
remained a going concern, it appeared by a balance sheet issued 
in December, 1889, made up to the 7th of that month, that 
7,8562. 168. 2d. had been lost. Besides this, a sum of 8,8072. 2$. Id. 
was due for preliminary expenses. The balance of assets over 
liabilities thus amounted to 8872. Is. 9d. This balance sheet, 
however, did not include a liability to the directors in respect of 
remuneration and travelling expenses, which amounted to over 
11002., but at the hearing of the petition it was stated that they 
did not wish to insist on payment of this sum unless a winding-up 
order were made. The bank had never made any profits, but 
negotiations Jiad recently been set on foot with a view to the 
transfer of such business as the bank had, to another bank. Thd 
petition alleged that under the circumstances it was impossibla 
to raise further capital or to create credit in the bank, that it was an 
absolute failure, that its substratum was gone, and that it was im- 
possible to resuscitate it* 

(o) Section 5 of the Companies Act, the event of and for the purpose of 

1879, provides that : the company being wound up ; and 

''A limited company may by a thereupon such portion of capital 

special resolution declare that any shall not be capable of being called 

portion of its capital which has not up, except in the event of and for the 

been already called up shall not be purposes of the company being wound 

capable of being called up, except in up." 
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1890. By thie articles of association it was proTided : — 

l^^ '* Art. 105. All costs, charges and expenses, incurred or sustained 

Buin-oL in or about the establishment and formation of the company, 

Joint Stock 

Bans. which the Board consider may be fairly deemed and treated as pre- 
liminary, shall be placed to a separate account, to be called the 
* Preliminary Expenses Account,' and shall be chargeable on the 
funds of the company, and may be spread oyer such period, not 
being more than ten years, as the Board may deem expedient 

" Art. 124. If at any time the directors find that the losses of 
the company have exhausted the reserve fund, and also three- 
fourths of the paid-up capital, they shall forthwith call an extra- 
ordinary meeting, and submit to it a full statement of the affairs of 
the company. 

*' Art. 125. If it appear to the extraordinary meeting, and be 
duly resolved, that the ascertained losses of the company from bad 
debts have exhausted the reserve fund, and also three-fourths of 
the paid-up capital, the meeting may declare the company dis- 
solved, except for the purpose of winding up its affairs. 

*^ Art. 126. The company may at any time, on a resolution 
passed by at least three-fourths, both in number and in value, of 
the shareholders present in person or by proxy, at an extra- 
ordiBar; meeting, and confirmed by a majority, both in number 
and in value, of the shareholders present in person or by proxy, 
at a second extraordinary meeting held more than twenty-one 
days, but not more than forty-two days after the first extra- 
ordinary meeting, be dissolved, and whether the object of the disso- 
lution be the absolute dissolution and winding up of the company, 
or the modification or reconstruction of the company or any other 
object." 

Righy^ Q.C, and Farwell for the petitioner, the holder of fifty 
shares : — 

The company is insolvent. Of all its paid-up capital only 
887{. Is. 9d, remains, according to the balance sheet, and this does 
not include the liability of over llOOZ. to the directors. The 
suhBtratum of the company has clearly gone. It has been in 
existence for six years, during which the directors have never 
been able to declare a dividend, ^he outcome of its business has 
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merely been to sweep away all the capital it had to trade with. It ]890. 
is hopeless to attempt to carry on a bank under the circumstances j^^ 
which exist here. [They referred to Dale t. Plant («).] Bristol 

•^ ^ -^ Joint Stocm 



Ba29X. 



Renshaw, Q.C, and Farwell, toi holders of 1019 shares, sup- 
ported the petition. 

Marten, Q.C., and E, Ford, appeared for the company : — 

The insolvency is not proved. On the contrary the balance- 
sheet shows a surplus, as the directors do not wish to claim their 
remuneration if no winding-up order is made. Moreover, the 
balance of assets over liabilities is really more than 8872. la. 9d., 
as by article 105 the preliminary expenses are to be placed to a 
separate account, and payment is to be spread over a period of ten 
years. In arriving at the present position of the company, it is 
not fair to deduct now the whole of these expenses from the 
capital. The company has been in existence barely six years, and 
therefore only six-tenths of the preliminary expenses should be 
set down against capital. This would leave a larger balance of 
assets at the present time. The meaning of inability to pay debts 
within section 80 of the Act of 1862 is inability to pay debts 
actually due, and for which a creditor could claim immediate pay- 
ment : Ex parte Spackman (q), In re European Life Assurance 
Society (r). In this company also there is a reserve capital of 
12,0002., to be called up in a winding-up. This is more than 
enough to pay every possible debt the company now has, and there 
is no reason why it should not carry on its business on the credit 
of this reserve capital. 

Then as to the substratum being gone. In In re Haven 
Gold Mining Company («) the company could obtain no title 
to the mine which it was formed to acquire, and therefore the 
Court held that the substratum was gone. Likewise in In re 
German Date Coffee Company {t), where the Company was formed 
to work a German patent, and the patent was never granted. But 
those cases do not apply here. This company was formed to carry 

(p) 2 Meg. 25 ; 43 Ch. D. 255. (r) L. R. 9 Eq. 122. 

Iq) 1 Mac. & G. 170 ; 18 L. J. (Ch.) («) 20 Ch. D. 151. 

261. \t) 20 Ch. D. 169. 
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1890. on a banking basiness. It has such a basiness, and there is the 

Inrb possibility of its increasing and becoming profitable. The mere 

Bhistol fi^t of the business having been carried on at a loss is not sufficient 

Joint Stock " 

Bank. to entitle the petitioner, and those who support him, to a winding- 
up order : Baring v. Dix (u), In re Suburban Hotel Company [x). 
They do not constitute a majority of the shareholders, and no 
creditors appear. Special provision is made in the Articles for a 
dissolution if a majority of the members wish it, and the Court 
will not interfere with the internal management : In re Langkam 
Skating Rink Company (y), In re Middle$borough Assembly Booms 
Company (z). 

Haldane, Q.C, and Oswald, appeared to oppose the petition, on 
behalf of twenty-five shareholders holding 605 shares, and adopted 
the same line of argument as counsel on behalf of the company. 
They said also that this was the first case where, there being a 
reserve capital under section 5 of the Companies Act, 1879, a 
shareholder had petitioned on the ground of the substratum 
being gone. In all the other cases, creditors were the 
petitioners. In addition to the cases already cited, they referred 
to In re Diamond Fusl Co. (a). 

Bigby, Q.C., was not called upon to reply. 

Keeewich, J. : 

I am of opinion that the winding-up order must be made. 

This is a petition presented by a shareholder and supported by 
shareholders, and no creditor appears — at any rate, in the 
character of creditor. The shareholders do not all appear. There 
are more appearing in support of the petition than there are to 
oppose, but I must not assume from that, the majority of share- 
holders support. Far from it. If the shareholders desiring a 
vrinding-up were a legal majority, they would no doubt obtain a 
winding-up in a different way from that of a petition presented 
here to the Court. I think, however, that I must take it, that those 

(tt) 1 Cox, 213. («) 14 Ch. D. 104. 

(x) L. R. 2 Ch. 737. (a) 13 Ch. D. 400. 

(y) 6 CL D. eea 
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who do not appear here either to oppose or to support are not 1390. 



In BB 



Buffioiently careful about the result to think it necessary to express 
any opinion at alL Probably there are some, who from accident or Bbistol 
disability, are unable to express any opinion at all, but, eliminating Bank. 
those, the substantial result seems to me as I have stated. 

In all these cases, that is to say, in all cases where a contribu- 
tory has petitioned for a winding-up, the Court has referred 
to two matters which must from first to last be kept in view. The 
first is the unwillingness of the Court to interfere with share- 
holders in the management of their own affairs, and in their own 
affairs have been included the questions whether the business shall 
be continued or not, and whether, if the company is wound up at 
all, the winding-up shall be voluntary or by the Court. There 
are cases in which there has been no suggestion of any desire on 
the part of the shareholders that the winding-up should be a 
voluntary one, and when therefore the only question is whether 
there shall be a winding-up or a continuance of the business. 
That is the case here. Those who oppose the petition do not 
suggest that the company should be wound up voluntarily, but say 
that the business ought to be continued, and I have to deal with 
the petition and the opposition to it upon that footing. The other 
matter which the Court has kept in view, and apparently quite as 
much so as the unwillingness to interfere is this, that there is 
jurisdiction in an extreme case to wind up a company at the 
instance of a contributory, and notwithstanding that he is not 
supported by a majority of the shareholders; and though the 
Court has expressed some considerable reluctance to exercise 
the jurisdiction, and has cautiously expressed the terms of its 
exercise, yet that right has been sufficiently asserted. It was 
asserted by Lord Caibns in the case of In re Suburban Hotel 
Co. (fr), where he refers to it more than once; he refers to it 
on p. 745, and again on p. 751, and it was referred to also by 
the Vice-chancellor James, as he then was, in In re European 
Life Assurance Society (c), where it is expressly stated on 
p. 128. In the first case, and in several others to which there 
is no occasion to refer, the phrase used has usually been the 

(5) L. R. 2 Ch. 737. (0 L. R. 9 Eq. 122. 
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1890. " impossibility " of continuing the business. Lord Cairns says, in 
Im^ the first passage to which I have referred, " If there be a com- 
Jom«t"st^ plete impossibility of pursuing the partnership business which was 
Bank. contemplated at the time the partnership was made, the Court, in 
the case of an ordinary partnership, would dissolve it^ even without 
consent," and he says this in reference to a joint-stock company. 
It is not so easy to say what is meant by ** impossibility." 
Several cases have come before the Court in which a conclusion 
has been arrived at as to the existence of the impossibility. I will 
take three as illustrations. The first is In re Suburban Hotel 
Co.f in which Lord Caibnb came to the conclusion that there 
did not exist a state .of circumstances which made it impossible 
that the business of the company should be continued. The 
next case is In re Haven Oold Mining Co. {d), and the 
third is In re Oerman Date Coffee Co. (e). In the first 
of these cases the mine which the company was formed to 
work either did not exist, or at any rate was not possessed and 
could not be possessed by the company, so that the physical sub- 
stratum — the subject-matter in respect of which the company was 
formed — was altogether gone. In the case of In re German Date 
Coffee Co. there were patents in existence, a patent for making 
cofiee out of dates, but the Court came to the conclusion that the 
company was formed in the first instance and eventually for work- 
ing a German patent, and, as the German patent had no existence, 
there again the subject-matter failed. So that we have in these two 
cases instances of either the physical substratum, or what was equiva- 
lent to the physical substratum, of the company being non-existent. 
But it is to bd observed that in the case of the German Date 
Coffee Company, as well as also in the case of In re Suburban 
Hotel Co., reference was made to Baring v. Dix (/), a very 
much older case, decided in reference to an ordinary partner- 
ship, as stating the principle on which the Court proceeded ; and 
there, notwithstanding the use of the word " invalid " in one 
passage in Lord Cairn's judgment in In re Suburban Hotel 
Co. (g), I collect from the report in Cox that the patent was 
an existing patent, one that at any rate had not been successfully 

(d) 20 CL D. 151. (/) 1 Cox, 213. 

(e) 20 Ch. D. 169. [g) See L. R. 2 Ch., p. 744. 
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attacked, bat that, as the report says, " the invention totally failed, iggo. 
and was now entirely given up," and there the Conrt directed an i^^ 
inquiry before the Master whether '^ the co-partnership business Biustol 

1-11 * t 1. 1 . 1 .« ^oiKT Stock 

could now be carried on according to the true intent and meaning of Bank. 
the said articles of co-partnership." Therefore I take the decision 
there to be that the entire failure of the patent, though still a 
patent in the eye of the law, was a ground for directing an inquiry 
whether there should not be a dissolution, with the intention that 
if the inquiry was answered by saying that there was no possibility 
of the partnership business being carried on, the dissolution 
should follow. I take it therefore that notwithstanding that the 
instances with which the Court has had to deal, and which I have 
referred to as illustrations of the state of circumstances under 
which the Court has come to the conclusion that it was impossible 
to carry on the business of the company, have been cases in which 
that which either never existed, or has ceased to exist, has been the 
physical suhstratum of the company, or something equivalent to it, 
yet where the subject-matter of the company is gone, there the 
Court will wind up the company, not because some shareholders 
desire it, and some not, but because that which the company was 
formed to do can no longer be done, and if the Court comes to the 
conclusion that that is the real state of the case, there it has 
jurisdiction, and it is bound to exercise jurisdiction, to wind up 
the company. 

Before considering that principle with reference to this case, I 
must now advert to a matter to which I called Mr. Haldane's 
attention just now, and to which he referred, as did also Mr. 
Oswald, and which was mentioned by Mr. Bigby in the first few 
words of his address in opening the case. This is a case entirely 
difierent, so far as I am aware, from any other case which has yet 
been presented to the Court, because I am not aware, and counsel 
also are not aware, of any case in which a contributory has asked 
the Court to wind-up a company possessing what is called a reserve 
capital. The chartered companies, which were formed on the 
principle of there being a certain amount of the original subscrip- 
tion available in the event of liquidation, were wound up some- 
times by the Court, but always, I believe, on the application of a 
creditor. The Companies Act, 1879, has not long been in exist- 
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1890. ence, and I am not aware of any case in which a contributory of 

Ij,^ Buch a company came before the Court and said, " I decline to allow 

Bri^l jjyj credit to be further pledged as regards the amount which I am 

Bank. bound to subscribe to the liability of the company in the event of 

the winding-up/* 

The distinction drawn by the Court has been between a petition 
to wind up a limited company and one for the winding up of an 
unlimited company ; and, as I understand, the distinction is this, 
that a shareholder is bound to contribute to the extreme limit of 
his limited liability to enable the business to go on, and that he 
cannot be heard to say that because he would rather not pay up 
his shares in full the amount which he has agreed to contribute 
shall not be contributed to assist those who do continue, in effecting 
their desire. It is part of his contract to pay up so much per 
share so long as the company continues, and he is bound to fulfil 
that contract. As regards unlimited companies, other considerations 
are allowed to intervene. I need not dwell upon those. But here 
I find an entirely different case. A shareholder is bound to pay up 
and has paid up £5 per share, and he is bound to pay another £5 
a share if and when the company is ordered to be wound up. I 
think I must inquire what is the precise contract into which he 
has entered — not the contract with the creditors, about that there 
is no question — ^but the contract between the partner and his co- 
partners whom he meets here and who are concerned in the question 
whether the Company should be wound up or not. The question 
of the shareholders' contract was discussed by Lord Caibnb in the 
case of In re Suburban Hotel Company^ where he states the 
position of a shareholder as regards the case of a limited company 
not having this reserve capital. It was also discussed, if my 
memory fails me not, in In re European Life Assurance Society by 
Vice-chancellor James, but it is to be observed that the contract 
there was with a policy-holder, that is a creditor, and not by the 
shareholders inter se. I understand the contract of a shareholder 
with his partners as regards the reserve capital to be that the trade 
shall be conducted with a certain amount of capital, of which he is 
to contribute a fined proportion, and on the faith of the credit 
attaching to his liability to contribute a further sum in the event 
of a winding up. But what is said as against that amounts to 
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this, that there is a farther contract that the trade shall he carried i890. 
on, notwithstanding that the original capital has been exhausted, i^Tbb 
so as to carry into active operation the contingent liability to Bristol 
contribate in the event of a winding up. That seems to me to be Bank. 
putting the reserve capital on precisely the same footing as the 
original capital, and making it part of his contract that he shall 
allow the trade to be continued at all hazards whether he approve 
or not, and not for the purpose of paying existing debts, but for 
the purpose of enabling the company to incur debts, to which he is 
liable to contribute. To my mind that is not the contract into 
which he has entered. Mr. Marten referred to the articles of 
association, and particularly to article 126, in opposition to that 
view. Article 126 refers to the dissolution of the company in 
certain events, but that does not seem to me to exclude the 
jurisdiction of the Court if the case is made to fall within the Act 
of Parliament. In other words, it seems to me that if the contract 
is that which I hold it to be, then a shareholder is entitled to 
invoke the jurisdiction of the Court, notwithstanding that one of 
the terms of the contract is, that while the business is being 
continued he cannot insist on the winding up except in the events 
mentioned in article 126. Here I have a state of things which 
seems to me not only to justify me in exercising the jurisdiction, 
but to compel me to do so. I take the balance-sheet of last year. 
I have heard affidavits and comments on aflSdavits which shew that 
that which has been represented by the directors to be the true 
state of things, is not true in this sense that the assets are more 
valuable than is there stated. It is exceedingly dangerous to 
take explanations, made for the purpose of this petition, of what 
ought to have been a true statement to the shareholders at the 
end of last year; but to my mind there is a far more complete 
and satisfactory answer to all the arguments on this point than 
that. I have not heard a line of a£Eidavit, I have not heard 
even a statement of counsel speaking on instructions of any 
intention of putting into an affidavit any statement that a single 
penny of the bad debts has been recovered since last year, and 
I take it that if Mr. Hale had been able to say not merely as 
matter of estimate that a considerable sum might be recovered 
but as matter of fact that in the interval a considerable sum 
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1890. which it was not expected to recover, had been recovered, he 

bTRE ^ould have done so. I take it therefore that as regards the bad 

Bkidtol and doabtful debts the statement made to the shareholders is true, 

Joint Stock 

Bank. as of course it ought to have been. Then as regards the other 
assets, the only one about which there is any question to be made 
is that of preliminary expenses. It appears, according to one of 
the articles of association, that the directors were empowered to 
distribute the preliminary expenses over a series of years. That 
seems fair and reasonable, and is not objected to as provided by the 
articles of association. But the preliminary expenses of starting a 
business which is intended to be large are considerable ; and there 
may be, I do not say there is, but there may be some unfairness in 
charging all those as against capital, and still more likely to be 
unfairness in charging them against the profits of any one year. 
It may be a fair bargain between the partners or shareholders to 
distribute them over several years so as to enable the company to 
declare a dividend in each of the years if profits render it proper to 
do so ; but the money is none the less gone because it is distributed 
over a series of years. The preliminary expenses are not the less paid 
because they are attributed to one year rather than another. The 
.J93800 for preliminary expenses is no more an asset of the company 
because some part of it may be properly treated as having been 
paid in the present year. The £3800 put down as preliminary 
expenses is positively gone, and cannot for any purpose be treated 
as an asset of the company. The result is that there is a surplus 
of about £300, or, speaking with precision, £337 l^. 9d. on paper. 
Part of that consists of office furniture ; that is a small matter, no 
doubt, but still it is only on paper. The cash is in the hands of 
agents, and may or may not be recoverable in its entirety. But 
putting it at its best there was at the end of last year a surplus of 
£337 l^. 9d. Now until this morning I felt bound to consider 
that, as against that, there came a debt of something like £1100 or 
£1200 payable to the directors for their remuneration, which I 
have been told they do not demand, and for a very good reason. 
But I am also told this morning that they do not wish to insist on 
payment unless the company is wound up. Previously it was 
stated to me, in the alternative, or unless the company becomes 
successful, which of course is the only other event in which it was 
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possible that they should be paid. But now they have gone i890. 
farther, and said that they do not wish to insist on their remune- ^^ ^, 
ration unless the company is wound up. The result is that no tq^^stock 
debt of the kind is now payable ; it is now a debt which must be Bakk. 
deemed to have been paid. I pass, therefore, over the subject of 
debts with this remark, that I cannot follow, or rather I cannot 
adopt Mr. Marten's argument that inability to pay debts means, not 
debts which are demandable, but debts which have been actually 
demanded. The Vice-Chancellor James, in In re European Life 
Assurance Society (6), explains precisely what inability to pay debts 
means ; but there is not a word in his judgment to justify the 
proposition that debts must not only be demandable, but actually 
demanded, in order to come within the term debts, as mentioned 
in the Act of Parliament. This particular sum is not at any rate 
now a demandable debt, but only a sum to be provided for in the 
event of the company being wound up. The company is entitled 
to the benefit of that to this extent, that at least on paper there is 
a surplus of £337 Is. 9(2., assets with which to continue the 
business. On the other hand, I find that the company never have 
really made any profits at all. There is a paper profit of a small 
amount of £86 odd last year ; but it cannot be said that they have 
ever made a profit. It can, on the other hand, be said that they 
have been going on in this way from year to year. They have 
been in existence for six years, and on the average of the expendi- 
ture for the past years the surplus of £337 Is. 9d, will be gone in 
less than a third of a year, that is to say, it may fairly be treated as 
gone at the present time. But then I am told that there are two 
or three reasons why the company ought not to be treated as in 
hopeless insolvency. In the first place, it is said that there is the 
prospect of a transfer to another bank. It is hardly conceivable 
that any bank would give anything for a business which really 
does not exist, and nothing could be probably said of negotiations 
alleged to have taken place. Then I am told that they may carry 
on a better business in future, that they have up to this time done 
their best to reduce the expenses ; that they have deserted a more 
expensive house; that they have dispensed with the original 

(6) L. P. 9 Eq. 127. 
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1890 establiBhment, and the business is being conducted in a most 
Jvltx economical way* No doubt it is. It is carried on in an office 
JonT^^^cit ^^^^^ appears not to be in a principal street, which is rented at 
Bank. £28 a year, and which is attended by a person who may or may not 
be properly described as an " office-boy," but at any rate is the 
only representative of a bank established with a capital of dG200,000. 
But Mr. Oswald argued that there was a large capacity to issue 
capital, that there is a larger capital in reserve, and that this may 
be ayailable for the extension of the business. It is drawing on 
one's imagination to suppose that a bank which has been in business 
for six years, which has expended (with the exception of ;£837 Is. 9d.) 
the whole of its paid-up capital of ;£12,000, which has not yet made 
profits so as to declare a dividend, whose shares have been sold, it 
is said, for 2«. 6d. a share, but have been returned on the authority 
of the chairman himself to the Inland Bevenue as worthless — that 
such a bank can issue further capital. The legal capacity to issue 
capital there no doubt is ; practical capacity there C/crtainly is not. 
Does then this state of circumstances bring the case within the 
principle to which I have referred? Is the substratum of the 
company gone ? Is the subject-matter of the company gone ? I 
am perfectly weU aware that in answering that question in the 
affirmative I am going beyond the decisions in In re the Haven 
Gold Mining Company (c), and In re the Oerman Date Coffee 
Company {d) ; but I believe I shall be deciding according to 
the views of Lord Cairns in In re Suburban Hotel Company (<?), 
and of the Vice-Chancellor James in In re European Life 
Assurance Society (/), and according to the principle embodied 
in the short report of Baring v. Dix (g). I must not forget that 
this is a bank. I must not forget — one must know, does know — 
what are the essentials of carrying on a banking business satis- 
factorily. There may be a further struggle, but I cannot conceive 
it as possible — I say it is impossible — for this company to continue 
its business satisfactorily, because it has not that without which a 
banking business cannot be carried on. Then I am met by the 
consideration that many of the shareholders desire that it should 

(c) 20 Ch. D. 151. (/) L. R 9 Eq. 122. 

(d) 20 Ch. D. 169. (g) 1 Cox, 213. 
(c) L. R. 2 Ch. 737. 
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be carried on. Several of them come here and oppose the winding- i890. 
up petition. I have already referred to the unwillingness of the iJThi 
Court to interfere with shareholders in the conduct of their affairs. , Bristol 

Joint Stock 

I do Yiot for a moment wish to depart from anything I have said on Baxk. 
the subject, but I say that this is a peculiar case. The share- 
holders have entered into a contract of a peculiar kind, such as I 
have explained, a contract not of such an extent as is argued on 
behalf of those who oppose the petition. I think a shareholder is 
entitled to come here — certainly he is if supported by several other 
shareholders ; I do not say that a single shareholder would be so 
entitled — ^and say '^ I will not have this business carried on without 
any reasonable hope of success in order that at some uncertain time 
hereafter the reserve capital may be called up and used in assisting 
a business which I have not contracted so to assist." 

On these grounds I think that there must be the usual winding- 
up order. 

Solicitors : Mackrell, Maton d Oodlee ; agents for H. C. 

Trapnell. 
Meredith^ Roberts it Mills ; agents for W. H. Brown, 

Bristol. 
Herbert F. Oddy. 
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HTOH coUKT In RE A. M. WOOD'S SHIP'S WOODITE PROTECTION 
OP JUSTICB. COMPANY 

DIVISION. ^. 
Bef &b J^^Tectori' fesi^ Bepretentaium in proipechu — " Vendor pay$ aU expemei up to 

Mh. Jubticb allotmeiU ** — No allotment — Directorif remuneration to be tU a certain rale 

Stialino. per annum — Fees for one quarter — Funds for payment of fees prooided by 

^^®^' directors paying up on their won shares — Directors not trtutees for company's 

jipril2ith creditors — Companies Act, 1862, section 165. 

A company issued a prospectus which stated that '* The vendor pays all 
expenses up to allotment/' The Articles of Association provided that 
" The remuneration of the directors shall be at the rate of £150 for each 
director . . . and in addition thereto the directors shall receive further 
remuneration at the rate of £50 a year for every director ... for every 
10 per cent, paid by the company upon its ordinary shares." The directors 
did not allot any shares upon the faith of that prospectus. The directors 
held meetings and actively exerted themselves for the benefit of the 
company. Before any shares had been allotted, they voted themselves a 
quarter's remuneration at the rate of £150 per annum out of the company's 
funds, which, at that time, consisted only of the amounts they had become 
liable for on the shares they had themselves agreed to take. They then 
paid up on their shares an amount equal to the fees they had voted them- 
selves and drew cheques for the amount At this time there existed one 
definite creditor. The company was wound up over six months later. 
The liquidator sought to obtain repayment of these amounts taken in fees. 
No question of fraudulent preference arose. 

Heldy That the statement in the prospectus did not bind the directors 
to forego claiming their fees out of the funds of the company, if no shares 
wei-e allotted on the faith of the prospectus ; that as they had bond fide 
done work on behalf of the company, they were entitled to vote themselves 
the quarter's salary at the fixed rate and were not bound to wait till the 
end of a year ; and that directors are not trustees for the creditors, and 
they were therefore entitled to take their fees from the funds their own 
shares provided for the company. 



T 



HIS was an adjourned summons, taken out by the liquidator 
of the A. M. Wood's Ship's Woodite Protection Company, asking 
that the late directors of the company should be ordered to pay to 
the liquidator the sum of 2622. lOi^., being the amount of five 
cheques for 87/. 10«. each and a cheque for 75/., moneys of the 
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company misapplied by them or retained to their own use, with . i890. 
interest at 4 per cent, from January 28, 1887. IiTrb 

■The company was incorporated with special articles of associa- -A.. M. WooD't 
tion on October 21, 1886, the nominal capital being divided into Wooditb 
2000 shares of 252. each. It was formed to acquire certain patents q^, 
and licences, and also " to adopt and carry into effect, either with 
or without modifications, an agreement dated the 19th October, 
1886, and made between the said A. M. Wood and George Neill 
as trustee on behalf of the said company, a copy whereof is set 
forth in the schedule to the articles of association of the company." 

At a meeting of the directors on October 22, 1886, a prospectus 
was approved which contained this statement : — " The vendor pays 
all expenses up to allotment. . • ." Upon the faith of that 
prospectus certain applications were made by the public and also 
by the directors. The directors not thinking that su£Eicient shares 
had been applied for to warrant them in commencing business, 
resolved at a meeting held on November 5, 1886, that the deports 
paid on application for shares should be returned, and no share- 
holders ever came into existence who had taken shares on the faith 
of that prospectus. The majority of the diroctors, however, still 
had faith in the company, and, notwithstanding certain resigna- 
tions from the board, they resolved on a modification of the con- 
tract with the vendor, with a view to issuing a new prospectus. 
The company therefore went on, the directors held meetings, and 
negotiations resulted in a modification of the vendor*s contract. 
The only persons who remained members of the company were the 
directors, who, with one exception, had signed the memorandum 
for five shares each, and who had agreed to take the number of 
qualification shares. The directors incurred certain expenses, but 
the only definite liability existing on January 21, 1889, was one to 
the solicitors of the company, one of whom was present on that 
day at a board meeting when the following resolutions were 
passed : — " That from and after this date, the amount remaining 
still uncalled and unpaid-up on the shares held by the directors 
(namely 111, per share) may be wholly or partly paid up, and thai 
certificates may and shall be from time to time issued on the shares 
held, specifying how much has been paid up in respect of each 
share" ; and " That cheques be signed for the salaries payable to 
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1890. the directors for the quarter ending January 21, 1887, payable to 

I^^ the order of each director respectively ; that the same be handed 

A. M. Wood's to each director on his having paid up after this date at least an 

WooDiTB equal amount to the credit of the company in respect to the shares 

P&OTE Cn ON 

Co. which constitute his qualification as director under the articles of 
association." In pursuance of these resolutions the directors paid 
up on their shares amounts equal to their fees for the quarter end- 
ing January 21, 1887, and, on January 28, five cheques for Sll. 10«. 
were drawn for and in due course paid to the ordinaiy directors, 
and one ibr 752. to the chairman, for fees, and these amounts the 
liquidator now sought to recover from them. The vendor's con- 
tract having been modified, a second prospectus, which contained 
no statement similar to that in the previous prospectus, that the 
vendor would pay all expenses up to allotment, was approved on 
April 26, 1887, and ordered to be issued ; but the company not 
having proved a success, it was ordered' to be wound up on 
August 81, 1887. 

The articles of association contained the following clauses : — 

'' 6. The business of the company may be commenced as soon 
after the incorporation of the company as the directors in their 
absolute discretion shall think fit, and notwithstanding that part 
only of the shaies may have been allotted." 

'^ 18. The directors may, if they think fit, receive from any 
member willing to advance the same, and upon such terms and 
conditions as they think fit, all or any part of the moneys due 
upon shares held by such member beyond the sums actually called, 
and in particular such money may be received upon the terms 
that interest shall be paid thereon, or on so much thereof as for the 
time being exceeds the amount called up, at such rate as the 
member paying such sum in advance and the directors shall agree 
upon." 

** 83. The remuneration of the directors shall be at the rate of 
150L a year for each director (not including the chairman), and 
at the rate of 8002. a year for the chairman, and in addition there- 
to the directors shall receive further remuneration at the rate of 
50Z. a year for every director (including the chairman) for every 
1 per cent, of dividend above 10 per cent, paid by the company in 
any year upon its ordinary shares or stock, provided always that the 
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remuneration shall in no case exceed the sum of 8001. a year 1390. 
for each director, and 450L a year for the chairman; but the j^Tkb 
aggregate amount to be received by the directors in pursuance of ^- M. WooD'a 

V * Ship • 

this article shall be divided amongst the directors in such pro- Wooditi 

portion and manner, whether in proportion to their respective *<>TiK-noN 
attendances at board meetings or otherwise, as they may them-, 
selves determine/' 

Graham Hastings^ Q>C,f and Boome, for the liquidator : — 

The directors never were entitled to any fees. The prospectus 
said that all expenses up to allotment would be paid by the vendor. 
They took their fees up to January 21, 1887, and there had then 
been no allotment. The prospectus made the representation to the 
public that till that happened the company's expenses would be paid 
by the vendor. Moreover, they took fees when they had not 
carried on any business. The fifth clause of the articles shows 
that there must have been some allotment before business could 
be begun : Pierce v. Jersey Waterworks Co, (h). 

The second point is, that the powers given to the directors must^ 
be exercised by them, not for their own particular benefit, but for 
that of any shareholders who may come in from time to time : 
Gilbert* 8 Case (i), Sykes' Case (k). What they did here was 
merely to pay up on their shares, and to take back that amount in 
fees, and thereby reduce the amount of unpaid capital available for 
the purposes of the company. 

Boome : — 

By Article 88 the directors' remuneration was to be an annual 
sum, calculated partly on the fixed basis of 150L per annum, and 
partly on the fluctuating basis of the annual profits. The com- 
pany did not exist a year. There was nothing therefore to entitle 
them to remuneration quarterly. 

Buckley, Q.C., and Warrington, for some of the directors : — 

As to the first point. The prospectus which stated that all 
expenses up to allotment would be borne by the vendors cannot 

(h) L. R. 6 Ex. 209. (i) L. R. 5 Ch. 659. {k) L. R. 13 E.j. 265. 
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1890. affect the directors. The company has no shareholders who joined 
Inkb ^^ *^^ ^^^^^ ^' **• -^^^ persons who applied for shares on the 
A. M. Wood's faith of it had their moneys returned. 

Ship's "^ 

WooDiTs As to the second point. Gilbert's Case (l) shows that a director 
^^oT^^^ must exercise his powers for the heneiSt of his principal. As be- 
tween himself and his co-shareholders he is a trustee of his powers, 
but he is not a trustee as between himself and creditors of the 
company. Sykes* Case (m) was cited, but Poole's Case (n) is the 
authority, and it covers this case. It may well be that the 
directors have injured the creditors by what they did, but they 
have not injured their co-shareholders, and therefore they have not 
acted wrongly. Poole's Case (n) has been followed in several 
others : Masofi, Gallagher, and Slater's Case (o), Harvey Lewis* 
Case (p). 

As to the directors having taken a quarter's salary, they were 
clearly entitled to do so. Article 88 only provides that the 
remuneration shall be "at the rate of" so much a year. The 
company was doing business, holding meetings, and negotiating 
for a modification of the contract. 



Grosvenor Woods appeared for one director; and another director 
appeared in person. 

Graham Hastings, Q-C, in reply: — 

If directors issue a prospectus saying that they will not take 
fees, that is an implied contract between themselves and the 
company that thej will not take the fees. In Cannon's Case (q) it 
was held that the directors' claim for fees must be subordinated 
to the claims of creditors. [He also referred to Peek v. Qumey (r), 
Peek V. Derry («), and Dale v. Plant, Plant's Case [t). 



(0 L. R. 5 Ch. 569. (p) 26 L. T. 673. 

(m) L. R. 13 Eq. 256. {q) 30 Ch. D. 629. 

(n) 9 Ch. D. 322. (r) L. R. 6 H. L. 377. 

(o) 46 L. T. N. S. 64 ; 30 W. R. («) 14 App. Cas. 339. 

378. (0 2 Meg. 25. 
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StIBLINO, J. : 1890. 

[His lordship stated the facts, and then said :] IiTvm 

It seems to me that the first thing which I ought to consider is ^- ^•^^'J*g®^'* 
this, whether the directors were on January 21, 1887, entitled to Woodith 
Yote themselves any fees in respect of business in which they had co. 
been engaged. First of all, it is said they are not entitled to do so 
because they were parties to the prospectus which contains a 
statement that the vendor pays all expenses up to allotment, and 
it is said that on January 21, 1887, no allotment had taken place. 
Now, if the shares in the company had been allotted upon the faith 
of that prospectus, then I am far from saying that that argument 
might not be well founded. It may be that by proceeding to an 
allotment of shares applied for on the faith of that prospectus, 
the directors would have precluded themselves from taking fees 
from any person out of the funds of the company, and would have 
been bound to look to the vendor for such fees as were properly 
payable to them. But in point of fact, no allotment took place on 
the faith of that prospectus. Whatever shares were allotted, were 
allotted on the faith of a subsequent prospectus which did not con- 
tain the statement in question, and I fail to see how the directors 
have bound themselves to any persons, so as to disentitle them to 
take the fees from the company which they might otherwise be 
entitled to. Then, being of opinion that this prospectus does 
not stand in the way of their voting themselves fees, I have to 
inquire whether under the Articles of Association they were en- 
titled to do so. The remuneration was to be at the rate of 1502. 
for each director, and at the rate of SOOZ. a year for the chairman. 
That, I think, was payable out of the funds of the company 
generally. [His Lordship then read the portion of Article 88 
providing for the further remuneration of the directors according 
to the profits, and continued :] It is argued that they could not 
vote themselves any remuneration until the expiration of one year 
from the commencement of the company. It is said that the com- 
pany did not last a year, and consequently that they were not en- 
titled to remuneration. But I think that would be putting too 
narrow a construction upon the clause. It would seem to me 
reasonable and convenient that where an amount of work had been 
done by the directors, and bond Jide, that before the end of the 
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1890. year they would be entitled to take such remuneration as they were 

IiTrii entitled to in respect of it, and in Oilman v. Oiilcher Electric Light 

A. M. WoodU Co. (tt), where the Articles of Association provided that the 

Ship's ^ , , , 

WooDiTB remuneration of the directors should be 1500Z. a year, and that the 
Co. aggregate amount should be divided amongst the directors in such 
proportion and manner as they might determine, the present 
Master of the Bolls made the following observations : — '' The 
company undertook to pay 1500Z. per annum to the directors, but 
no time in the year was mentioned to show when that sum was to 
be paid. Therefore the company might pay it at any time during 
the year. Nor was there any limitation of time as to when the 
directors were to determine on the mode of dividing the money. 
If the directors came to no resolution, the money would be divided 
according to the attendance." It seems to me that those observa- 
tions apply to the present case, and that, provided the directors 
acted in good faith, they were at liberty to vote to themselves a 
proper and reasonable amount of remuneration at the rate 
specified before the end of the year arrived. 

Then the question arises, were the directors guilty of any breach 
of duty in passing the resolution which they did ? It is obvious 
from the minutes of the Board that from the time the company 
was founded down to January 21, 1887, a very considerable amount 
of business had been transacted by the directors, and that they had 
given a very considerable amount of time and attention to the affairs 
of the company. But reliance was placed upon a decision of Vice- 
chancellor Bacon, namely, Sykes' Case (x), which certainly very 
closely resembles the present. That was a decision in 1872, and, 
if there had been no subsequent case which affected the authority 
of that decision, I should most certainly follow it, but I camiot 
disregard the subsequent decisions. In the first case, namely 
Poolers Case (y). Vice- Chancellor Bacon decided precisely on the 
same principle as he had already laid down in Sykes' Case (x), 
to which he refers in the judgment which he delivered. When 
it came before the Court of Appeal, whiclb reversed the decision of 
the Vice-Chancellor, the judgment of the Court was delivered by 
Sir George Jessel, who deals with this point in the following 

(u) 3 Times Law Reports, 13a (y) 9 Ch. D. 322. 

(x) L. R. 13 Eq. 255. 
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way : — ** The Vice-Chancellor decided the question on this ground, isoo. 
that the directors were trustees of all their powers. So, no doubt, bTRE 
they were. But it is further said that they exercised their powers ^' ^- Wood's 
in breach of trust and for their own benefit, and, therefore, that Wooditb 
the act which they did was nugatory. But it appears to me that qq^ 
the question is, for whom were they trustees ? It does not appear 
that the Vice-Chancellor considered this point, but it makes all the 
difference whether they were trustees for the persons who were 
injured by what had been done in this case, namely, the other 
creditors of the company. It has always been held that the 
directors are trustees for the shareholders, that is, for the company. 
They are the managing partners of the company, and if they abuse 
their powers, which they bold in trust for the company, to the 
damage of the company, for their own benefit, they are liable to 
make good the breach of trust to their cestuis que trust like any 
other trustees. But directors are not trustees for the creditors of 
the company. The creditors have certain rights against a com- 
pany and its members, but they have no greater rights against the 
directors than against any other members of the company. They 
have only those statutory rights against the members which are 
given them in the winding-up." Now, that seems to me a decision 
plain and express by the Court of Appeal, that the directors are not 
trustees for the creditors of the company, and that in considering 
whether the transaction is good or bad, we must not look at the 
position of the creditors, but whether the other members of the 
company have d right to complain. But the matter does not rest 
there, because the point came before Mr. Justice Kat in In re 
Liverpool, dtc, Insurance Co,, Mason, OaUagher, and Slater's 
Case (c). Now, on these decisions, it seems to me that I must 
come to the conclusion, in the first place, that the directors were 
not trustees of their powers for the creditors of the company. I 
leave out, of course, the question of fraudulent preference, as these 
payments were made more than three months before the winding- 
up commenced, and I pub that on one side in what I am about to 
say. Then it seems to me that PooWs Case (d) decides that 
directors are not trustees for the creditors, and I may leave the 

(c) 46 L. T. N. a 54 ; 30 W. R. 378. (d) 9 Ch. D. 322. 
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1890. creditors out of consideration* Then are they guilty of misfeasance 
IiTrb under section 165 ? Now, the test of that is this. Have they done 
A. M. WooD*8 something of which the company could complain ? Have they 
WooDiTB done, according to Mr. Justice Eat, anything for which the com- 
**Co7^^" pany could sue, if there were no winding-up ? If I am right in 
holding that they were not precluded by the prospectus from 
claiming their fees, and if I am right on the construction of the 
Articles that they were entitled to vote themselves their fees, I fail 
to see how they have done anything for which the company could 
sue. In fact the case is on all fours with the decision of Mr. 
Justice Eat, and it seems to me I must follow it in preference 
to Sykea' Case (e), having regard to what was laid down by the 
Court of Appeal in Poole's Case (d). The summons must there- 
fore be dismissed with costs, the official liquidator having his costs 
out of the estate. 

Solicitors : Murr d Rushy. 

Crossman <t Prichard, 
Pyke d Minchin. 

(e) L. R. 13 Eq. 255. 
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HENDERSON v. BANK OP AUSTRALASIA. high court 

OF JUSTICB, 
Notice convening meetinge — Irregularity — Waiver — Mode of conducting meetinge, ^viPTON 

By the deed of ^ttlement of a company, twenty-one days' notice of the Bbporb Mk. 
object of an extraordinary general meeting was necessary. Due notice of Justicb 
an extraordinary general meeting and of its objects was given ; but three i890.' 
days before the meeting, the directors issued a circnlax which amplified w«^ 
the notice and gave the exact wording of the resolution to l>e proposed. ^ay let. 
One of the proprietors who attended the meeting objected to the resolu- 
tion, but offered to accept it if a proviso which was outside the objects of 
the meeting could be added. He did not frame his amendment into any 
form of words, but the chaiiman fancying he had grasped its meaning held 
it to be ultra vires. The objecting proprietor raised no objection at the 
meeting on the ground that the resolution as set forth in the circular went 
beyond the terms of the notice convening the meeting, but the resolution 
having been carried, he brought an action in which he objected to the 
resolation on this ground. 

Held, that in order to test the validity of a notice, the meaning put on 
it by those to whom it is addressed must be considered ; that the action 
of the plaintiff at the meeting showed the way he understood the notice, 
and that by such action he had waived any irregularity in the notice ; 
also that a chairman is not bound to model his proceedings strictly on the 
rules of the House of Commons, and that he is allowed to express his 
opinions in* a deliberative way. 



T 



HIS was an action brought to test the yaliditj of a i^cial 
resolution to which the plaintiff objected on the grounds that it 
was not covered by the notice convening the meetings, and that at 
such meetings his amendment was not put to the meeting by the 
chairman. 

The plaintiff was a proprietor of the Bank of Australasia. Bj 
the bank's deed of settlement, before holding an extraordinary 
general meeting it was necessary that a notice should be advertised 
at least twenty-one days before the holding of such meeting, 
specifying the objects of the meeting. A notice was advertised on 
March 7, 1889, of a meeting to be held on April 4, 1889, which 
stated that a special resolution would be proposed for altering the 
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1890. deed of settlement of the bank thus : ''To alter the voting by 
Hbnueilson S^^J^g *o every qualified proprietor one vote for every share held by 
V. Bank of ]^[jj^ q^ her." On April 1, 1889, the directors issued a circular to 

Australasia. • r ' 

the proprietors stating that the full resolution to be proposed would 
be : " That every proprietor shall have one vote for every share 
held by him or her, provided that no proprietor shall be entitled to 
vote at any general meeting or ballot in respect of any share, unless 
he or she shall have been registered as the holder of such share for 
at least six calendar months prior to such general meeting, or in 
case of a ballot, prior to the general meeting at which the ballot 
is granted.*' 

The plaintiff attended the meeting and made a speech in which 
he stated that he objected to the resolution because it was unusual 
to give a shareholder one vote for each share, however many the 
shareholder held ; but he said that he would support the resolution 
if a proviso could be added to it that candidates for the directorship 
should have been on the register for twelve months in respect of 
their qualification shares, or, if that could not be done, he objected 
to the six months proviso appended to the resolution. The chair- 
man said that the plaintiff could not at that meeting raise the 
question as to the directors' qualification. A proprietor then 
asked whether the plaintiff proposed that a candidate for a director- 
ship should have been on the register for one year, or whether any 
person should have been on the register for six mopths before he 
was qualified to be nominated as a director. The plaintiff acceded 
to that form of his proposition. The chairman then asked whether 
any gentleman seconded the plaintiff's amendment, and it was 
seconded. The chairman then made a short speech saying that 
with regard to the six months proviso which the plaintiff's amend- 
ment touched, that term was in the deed of settlement, and there- 
fore was not a new departure when appended to the resolution, and 
he held that the plaintiff's proposal to strike it out was ultra vires ^ 
and that the resolution as it stood must be either accepted or 
rejected, and the solicitor of the bank, who was present, advised to 
a like effect. The plaintiff then said that he would move the 
rejection of the resolution. The resolution was put and carried. 
It was confirmed at the subsequent meeting of May 2, at which, 
however, the plaintiff appeared and protested, on the ground that 



HIGH COURT OP JUSTICE. 175 

the resolution was not covered by the notice conyening the meeting i890. 
of April 4, and also that his amendment was not put to the meeting. hbndmim>n 
The plaintiff then brought the present action to test the validity of .*• ^^^^ ^' 

^ , AU8TRALJLMA. 

the resolution. The material clauses in the bank's deed of settle- 
knent are set out in Mr. Justice Chittt's judgment. 

Romer, Q.C.^ and J. Henderson, appeared for the plaintiff; and 
^9^9 Q-C, Maclean, Q.C., and C, O. Hamilton, for the Bank. 

Chittt, J. : 

This is an action by a single shareholder against the company, 
the Bank of Australasia. It is not a suit by him on behalf of 
himself and all other the shareholders, but it is a suit by him 
personally. Nor is it a suit, as sometimes one sees, by the 
company itself against its directors. 

Now there are two questions. The first relates to the notice 
convening the meeting. The meeting was an extraordinary general 
meeting, and unquestionably there was a notice duly convening 
it. The 28rd clause of the deed requires in such a case that 
the notice should specify the objects for holding the meeting. 
The point raised by the plaintiff is that the notice given was 
insufficient on the ground that it did not, within the fair meaning 
of that clause, specify the objects. The notice, so far as I need 
state it, was a notice that the meeting would be held for the 
purpose of considering, and, if thought fit, passing special reso- 
lutions to be then proposed for amending and altering the deed of 
settlement of the bank in the following particulars : '^ (1) To alter 
the scale of voting by giving to every qualified proprietor one vote 
for every share held by him or her.'' Before the meeting was held, 
there was circulated among the proprietors a printed paper which 
stated definitely the resolution that would be proposed. That 
circular was not a notice within the terms of the deed. It was not 
given within the time required ; it was too late according to the 
deed, but it is not relied upon by the defendant company as a 
notice under the deed, but is said, and truly said, that it 
was an intimation to those who were to attend the meeting 
of what the resolutions would be, in point of form. I 
need not say that I cannot, on any question of determining the 
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1S90. vah'dity of the notice, and what buRiness was within the scope of it, 
HENDiiRsnx ^®^y ^° ^^^^ additional, this explanatory, circular. The circular 
V. Bank of states the resolution that was actually put before the meeting, and 

AUSTRAJ^ASXA. . _ ,* mi , • tut . ^ 

it runs thus : That every proprietor shall have one vote for every 
share held by him or her, provided that no proprietor shall be 
entitled to vote at any general meeting or ballot in respect of any 
share, unless he or she shall have been registered as the holder of 
such share for at least six calendar months prior to such general 
meeting, or, in case of a ballot, prior to the general meeting at 
which the ballot is granted." Now it cannot be questioned that 
the first sentence down to the proviso in that resolution was within 
the notice convening the meeting, but it is objected that the words 
" Provided that no proprietor shall be entitled to vote *' and all 
that follows were not within the scope of the notice. I have read 
the notice. The first part of the proposition, as put before the 
meeting, that is mentioned in the circular, was clearly within the 
scope of the notice, because it was an alteration of the ^cale of 
voting by giving to every proprietor (I will leave out the word 
" qualified " for the moment) one vote for every share. But it is 
said, seeing that the special business was to be specified, seeing 
rather that the objects for holding the meeting were to be 
specified, it was not competent for the meeting to entertain so 
much of that resolution as related to the proviso. To understand 
the argument submitted upon this point, it is necessary to refer 
shortly to the 18th and 19th clauses of the deed. The 18th is to 
the effect that no proprietor or other holder of shares shall be 
considered qualified to vote who shall be the holder in his or her 
own individual right of less than five shares in the capital of this 
society, or who, not being an original proprietor, shall have been 
such holder for less than six calendar months previous to the 
meeting. That, it is said, is a disqualification- clause, and that is 
a disqualification which attaches to the holder and not to the 
shares ; so that if a man holds five shares in the capital of the 
company, and has held those shares for six months previous to the 
meeting, he can vote. Then reading the 19th clause, it is said he 
can vote, not only in respect of the five shares, but in respect of all 
other shares that he holds. Shortly it is stated that the 18th is a 
disqualification clause, and the 19th is to be read separately from 
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that, so that when ouce the voter is not disqualified he caii use all 1590. 
his Toting power. Now I will assume, without deciding in fi&your hexdemow 
of the plaintiff, that that is a rieht construction. Then was it *• ^^^^ °' 
competent for the meeting to entertain this resolution in the form 
that I have read it ? It is settled in cases of this kind that the 
notice which specifies the business or the objects of the meeting is 
to be a fair notice intelligible to the minds of ordinary men, the 
class of men who are the shareholders of the bank, to whom it has 
been addressed. The Court does not scrutinise these notices with a 
view to excessive criticism, to find out defects, but it looks at them 
fairly. I think the question may be put in this form : what is the 
meaning which this would fairly carry to the ordinary minds of 
mankind ? That, I think, is a very fair test. Of course, it is like 
all tests of this class, namely, tests with reference to the con- 
struction of the meaning of certain particular words, and it is only 
an assistance to the Court to put it in this form. I have here what 
appears to me to be a matter of very considerable importance, 
dealing with this as a practical question. How did the meeting 
itself understand the notice? There were questions raised and 
discussions at the meeting, but no one made the objection on the 
ground that this addition of the words, as to the qualification applied 
to each share, was not within the scope of this notice ; and it is 
pliftin that the plaintiff, who took an active part in the meeting, did 
not raise the objection. It is plain he put no one on his guard, 
either the chairman or any of the shareholders there assembled. 
Nay, more, the plaintiff, according to his case, proposed an amend- 
ment which would have embodied this disqualification provided this 
could be added, which was altogether outside the scope of the 
objects of the meeting, namely, a similar disqualification clause 
with regard to the directors. Under these circumstances, have I 
not here a very fair test of how the notice was understood by men 
of the class to which it was addressed ? I think I have. And, in 
particular, have I not a strong case, as against the plaintiff, to 
show how he understood it ? I think I have. I think therefore 
that it does not lie in the plaintiff's mouth to say that the reso- 
lution proposed was not within the fair meaning of the notice 
which was given, and, seeing that this is an action by the plaintiff 
alone, it is a personal objection to him. The result is, I think, 

C.C. — VOL. II. N 
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1890. that he has himself waived the objection, and it is not open for him 
Hbndbrbok ^^^ ^ '^^^ ^^* Therefore I decide the first point against the 
plaintiff. 

Now the next point is with reference particularly to the proceed- 
ings at the first meeting, and the question is one of the regularity 
of the proceedings. It is contended on behalf of the plaintiff that 
he put before the meeting an amendment which was a proper 
amendment, and that the chairman declined to allow that amend- 
ment to go to the meeting. I will not read from the shorthand 
notes of what took place. It is agreed that this fairly represents 
what was said and done. The plaintiff made a speech, and the gist 
of his speech will be found towards the end of it : ''I do not say it 
is unreasonable that a shareholder should be on the register for six 
months, but I say that a director should be on it for longer than 
six months, namely, twelve months or two years, and therefore I 
will support the resolution if the qualification for a director can be 
added ; but if not, then I should strike out the six months dis- 
qualification for an ordinary shareholder. I beg to move that, so 
far as that part of the resolution is concerned, but, if that cannot 
be done, then I object to the other provision. I am aware that it 
stands in the deed at present." That last statement on the part of the 
plaintiff appears to refer to the holding by the shareholder of his 
share for six months, although it is not important really to decide 
exactly the meaning of the phraseology, which is a little loose. It 
does appear to intimate that he was of opinion, notwithstanding the 
present argument of his counsel, that the requirement of holding the 
shares for six months applied, not to the five, but to all the shares. 
But that is not a matter of very great importance. The substance of 
what he says is '' If you will put the directors in a similar position, 
or add something to their necessary qualification, then I am willing 
that the resolution should go with reference to the shareholders' 
qualification* But if not, then I should strike out the six months 
disqualification of an ordinary shareholder." Then he says he begs 
to move that. That, I take it, must mean what he has already 
stated, because it has been nowhere intimated to him he cannot 
move the earlier part of his proposition. He says, ** If that cannot 
be done, then I object to the other provision.*' Then, after some 
few words more, the chairman, who seems to have been conducting 
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the business courteously, thought that he apprehended the meaning 1890. 
of the proposition which Mr. Henderson was desirous of having iiendkrson 
submitted to the meeting, and he presently asked, "Does fti^y al'stralas^I 
gentleman second Mr. Henderson's amendment?'* And a pro- 
prietor stated at once that he seconded it. Then the chairman 
said that before he put it he would give a word of explanation, and 
towards the end of his observations he spoke of his duty to put 
Mr. Henderson's amendment to the directors* proposal. Then he 
made a pause. — ^I stay for one moment now to consider what was 
the condition of the affairs of that meeting at that time. There 
was no amendment in terms, no amendment in any shape had been 
submitted to the chairman which he was asked to put to the 
meeting, and although the chairman might have thought that he 
could have extracted from the speech Mr. Henderson s meaning 
(and possibly from what I can see from what was taking place at 
that time it would have assisted him in putting it into shape) it 
never was reduced into any such definite form as could have been 
placed before the meeting. Therefore there was at this moment 
no amendment before the meeting, and consequently there was 
nothing that the chairman could put. But, as I say, stopping at 
the place where I read, the chairman seems there to have made a 
pause, and I think counsel are probably right in what they have 
said that there was a consultation with the solicitor, and the result 
of that was that the chairman said, ** I find the proposal of Mr. 
Henderson is ultra vires. I find from the nature- of the notice 
which has been given with regard to these proposals they must 
either be accepted or rejected.** If Mr. Henderson had put his 
amendment into the form, which his speech certainly did suggest, 
of proposing in any way to alter the qualification of the directors, 
then clearly it was a matter which could not have been put to the 
meeting. But if the amendment was put into the form of pro- 
posing to omit all the words that relate to the six months qualifi- 
cation of the shareholder, that is to say to omit certain words in 
the resolution itself which was then before the meeting, the amend-- 
ment certainly could have been put. If the advice given to the 
chairman was that no amendment could be received to the reso-* 
lution, the advice was erroneous. About that I entertain no doubt 
whatever. But it is clear at this point there was some embarrass- 

N 2 
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1890. meDt. Without reading it farther, it is plain that the chairman 
„ ^^ was of opinion that he conld not take any amendment. 

V. Bank op i<]^ow I come to what is the critical question in this action. 
It appears to me that meetings of this kind are not hound to model 
all their proceedings strictly on the rules of the House of Commons. 
Those rules are very useful ; they are the result of long experience, 
and wh^i those rules are understood they work out admirably. 
But they are too complex for the apprehension of ordinary share- 
holders, and it is not necessary to pursue the form. There is one 
point which I mentioned in the argument which I repeat here by 
way of illustration, and that is that in the House of Commons the 
Speaker puts matters in a deliberative way. I have mentioned 
when he puts the question and cries '' Aye or No," the Speaker 
says, '* I think the Ayes have it." That is a deliberative expres- 
sion of his opinion, but not final. Then that is sometimes 
challenged, and after a time (I am speaking of the well-known 
proceedings in the House of Commons), it does occur that there is 
no further challenge. Thereupon the Speaker says, '' The Ayes 
have it,*' that is final. After that no point of order can be raised. 
But in a case of this kind, I think the chairman is not to be caught 
suddenly by an expression of opinion on a matter which he, without 
very much experience (of course I am speaking of chairmen in 
general, not of this chairman), on the spur of the moment has to 
come to some conclusion upon, and I am prepared to hold, and do 
hold, that he is allowed to express his opinion in a deliberative way. 
In this case I think that it was quite competent for the plaintiff, 
without any breach of order or any want of decorum, immediately, or 
at any rate before the voting took place upon the resolution itself, to 
rise to a point of order, and, without saying that he must use these 
words, to have addressed the chairman somewhat in this fashion :— 
'* I respectfully object to your ruling ; I think you are in error, and 
I give you notice that I intend to insist on my right to move an 
amendment.*' Then I think in the state the business was in at 
the time, he must have told the chairman what his amendment 
was ; in other words, he must have definitely challenged the chair- 
man. It was his duty to put that of course in a courteous 
way and without any breach of order. Then the chairman would 
have had an opportunity of reconsidering whether his opinion was 
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right or wrong, and some other shareholders might have got up, i890. 
knowing something ahont the conduct of business, and suggested HsKDminr 
to the chairman that it would be proper if the amendment had ^^^^j^^ 
been put in the form which was legitimate, to put it to the meeting. 
If Mr. Henderson had after this tendered his amendment con- 
taining some clause as to the qualification of directors, and also 
containing some words with reference to the qualification of 
shareholders, the chairman would have said "I am bound to reject 
your amendment, and I do so." That I think is a good illustration 
of the state of proceedings and how they ought to have been 
conducted. Mr. Henderson, the counsel, told me not to guess. I 
do not ; I do not attempt to guess in this case, and I cannot say 
what the chairman would have done if the plaintiff had said, 
*'Now there is my amendment: my amendment is to omit all 
the words as to the qualification of shareholders." The chair- 
man would, as I say, have been in a position to reconsider his 
opinion. That was not done. There I think Mr. Henderson, the 
plaintiff, failed in his duty if he meant ever to raise this point here- 
after. I do not say he is bound to do it, because no man is bound 
to move an amendment. It is entirely within his own breast 
whether he shall do it or not. I do not rely solely on what took 
place afterwards. I said there was no such amendment proposed, 
but it is noticeable that after this had occurred, when the chairman 
had expressed his opinion, which I think, and hold, he did in a 
deliberative way, the plaintiff said he moved the rejection of the 
resolution, though I am not taking him too much upon the mere 
words. Of course he could not move the rejection. That would 
be an irregular mode of dealing with the question. The right way, 
as indeed I think the plaintiff saw during the meeting, was to vote 
against the resolution, and the resolution was then put and carried. 
Now in these circumstances can the plaintiff come forward and 
upset the regularity of the proceedings ? I think not. I think 
that the course which he pursued is equivalent to a waiver on this 
part of the case. I think he never placed the chairman in the 
position in which he ought to have placed him, and consequently 
that his objection, founded in part on the allegation that his 
amendment was not put, is not sustained. I say the allegation that 
his amendment was not put, because be never placed before the 
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1890. chairman, either orally or in writing, the terms of the amendment 

Hbndbeson itself- 

V. Bank of Well, that practically disposes of the case. The second meeting 

AUBTRALABIA. /« 

was held, and the plainti£rs counsel urged that it was not com- 
petent at the second meeting, held merely for the purpose of con- 
firming the resolutions which had been passed at the first, to 
entertain any amendment. I am not concerned with that proposition 
beyond stating it, because the plaintiff's counsel affirmed it. 

Then the letter of the solicitors for the plaintiff and the protest 
were protests with regard to what had taken place. The protest 
was a protest as to what had taken place at the first meeting, 
namely, ''that my amendments were not put to the meeting." 
That point I have dealt with. The other was that the resolutions 
were not covered by the notice of the meeting, an objection which 
I have shown was not taken at the first meeting itself, was not even 
taken by the solicitor's letter, but was taken by the protest at the 
second meeting. Then there is no objection to the resolutions at 
the second meeting. If the resolutions at the first meeting were 
good, as I have held they were, then there is no question left for 
me to decide, as to the irregularity of the proceedings at the second 
meeting. 

The result is I think the plaintiff fails. 

Solicitors : Dawes dt Sons. 
Farrer dt Co. 
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In be international CABLE COMPANY. OT^fosTicBf 

CHANCERY 
WindiTig-^p — Shareholder's petition — Memorandum of association — Svhgtratum"' DIVISION. 

Discretion of Court — Petition directed to stand over — Companies Act, 1862, -q^^q^^ Mb. 
section 80. Jtjsticb 

Stullimo. 
A company issued a prospectiis which stated that " An exclusive con- i890. 

cession for twenty years from the Qovemment of Portugal has been '^-*-' 
secured for landing and working submarine telegraph cables at the ^^y Ay^th 
Azores. . . . The present issue of capital will be applied in the first 
place in laying the cable between Portugal and the Azores. . . ." 
The objects of the company as stated in the Memorandum of Association 
were (inter alia) (a) ''To establish, maintain, and work lines of tele- 
graphic communication between the Azores, etc.*' {p) ** To establish or 
promote . . . any other company. . . ." (q) " To take or otherwise 
acquire or hold shares in any company. . . " The capital subscribed 
was not sufficient to enable the Azores cable referred to in the prospectus 
to be laid. The company then promoted another company for laying a 
different cable between Halifax and Bermuda, and this cable was about to 
be laid. The promoting company held a large number of shares in the 
new company, from which it would derive an income as soon as the cable 
was laid. Meanwhile its right to the concession for laying the Azores 
cable had expired, but whether it had become totally void, or only 
voidable, was not clear. There was some slight evidence of negotiations 
for a renewal of the concession. On petition for a winding-up order 
presented by a shareholder, whose shares were not paid up in full, and 
which was supported by a minority pf shareholders, 

Held, that the substratum of the company was the working of the con« 
cession referred to in the prospectus as having been acquired from the 
Portuguese Government, and that the other objects in the memorandum 
were merely ancillary to this one ; that the petition must stand over for 
two months, and that the company must undertake not to enforce payment 
beforehand of the arrears due on shares. 



T 



HIS was a petition presented by the holder of 100 shares in the 
International Cable Company for the winding-up of the company. 

The company was incorporated in December, 1885. The objects 
for which the company was established were stated in the memo* 
randum of association to be '' (a) To establish, maintain, and work 
lines of telegraphic communication between the Azores, the West 
Indies, Canada, and the United States, from such point or points 



181 COMPANY EEPOETS. 

1890. on the coast of Great Britain and Ireland and the continent of 
l^^ Europe or elsewhere as the company may determine, and between 
Imteb- any point or points on the coast of Canada, the West Indies, the 

NATIONAL *f Mr r 

Cablb Co. Azores, the Bermudas, Central America, the South American 
Pacific Coast, and from any point or points on the Pacific Coast of 
Canada or America to Japan and the Continent of Asia, and between 
any point or points on the coast of Great Britain and any point or 
points on the Continent of Europe." " (A) To manufacture, con- 
struct, repair, sell and deal in electric and other telegraph lines, 
cables and wires, telephones, photophones, and all other means of 
communication, &c." " (p) To establish or promote, or concur 
in establishing or promoting, any other company or companies 
whose objects shall include the acquisition and taking over of all 
or any of the assets and liabilities of, or shall be in any manner 
calculated to advance directly or indirectly the objects or interests 
of this company . . . and to acquire and hold shares ... of any 
«uch company." *' (q) To take or otherwise acquire and hold 
shares in any company established in the United Elingdom or India, 
or any Colony or Dependency of the United Kingdom, or in any 
foreign country haying objects wholly or in part similar to those of 
this company, or carrying on any business capable of being con- 
ducted so as directly or indirectly to benefit this company." 
In November, 1885, the Portuguese Government had by contract 
granted to a firm of Bensaude & Co. the right to establish a sub- 
marine telegraph cable from Portugal to the island of San Miguel, 
and from thence to Terceira and Fayal, placing the three district 
capitals of the Azores, Ponte Delgada, Angra, and Horta, in com- 
munication with the continent. This concession then granted the 
exclusive right for 20 years of working the cables referred to, and 
Article 8 provided : " The concessionaires are forthwith authorized 
to transfer the rights acquired and the engagements entered into by 
this contract to the company, The International Cable Company, 
Limited." Article 8 provided: ^'The telegraphic service shall 
within the term of one year, reckoning from the date of this pro- 
visional contract, be established regularly and definitely between 
the Continent of Portugal and the three capitals of . • • Ponte Del- 
gada, Angra, and Horta ..." Article 81 provided for the contract 
remaining provi^onal until the deposit of 10,000{.| but this deposit 
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had been made, and Article 82 provided that '' . • . Should the i890. 
cables not be established between Portugal and the three capitals . . . i^Tbb 
within the period of one year . . . this contract shall be deemed null Intbu- 

* •' NATIONAL 

and without any effect whatcTer." In 1886 the company issued a Cable Co« 
prospectus which stated ''An exclusive concession for 20 years 
from the Government of Portugal has been secured for landing 
Bnd working submarine telegraph cables at the Azores . . . The 
present issue of capital will be applied in the first place in laying 
the cable between Portugal and the Azores, and between the Azores 
and the mainland of America . . ." The first issue of capital was 
Btated to be 600,0002. in 60,000 shares of 102. each. The petitioner 
applied for 1000 shares. In all 55,914 shares were applied for, 
but the evidence showed that it was open to very serious question 
whether a very considerable number of the subscribers could pay 
up their instalments. The cable was not laid within the time 
limited, and an extension for one year from June SO, 1887, was 
obtained, together with a variation allowing one section of the cable 
to be from the Bermudas to Halifax. The business of the com- 
pany not being satisfactoiy, the directors made a statement to the 
shareholders at a general meeting on December 29, 1887, but it 
was resolved not to wind up the company. The directors then 
obtained a second extension of the concession from the Portuguese 
Government to expire June 80, 1889. While negotiating for this 
extension the directors obtained a contract from the English 
Government for laying a cable between Halifax and Bermuda, but 
by it they were bound to show that the company had 100,000{. 
subscribed capital, of which 80,0002. was to be appropriated to this 
special cable. The capital already subscribed having been sub- 
scribed on the faith of the statement in the prospectus that it would 
be applied in laying the cable between Portugal and the Azores, 
the directors found it impossible to carry out the conditions in 
their English contract, and therefore they promoted another com- 
pany called the Halifax and Bermuda Cable Company, which took 
over the benefit of the English contract. In this company the 
International Cable Company held a considerable number of shares, 
and some of the directors of the two companies were the same. 
The Halifax and Bermuda Cable had been shipped and was about 
(o be laid. The English Government was to pay an annual subsidy 
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1800. to the new company, oat of which the International Cable Company 
liTiLii ^ould receiye aboat 8,000i. per annum as its share. At the time 
iKTiB- of the presentation of this petition, the period limited for the second 
Cablv Co. extension of the Portuguese concession had expired without that 
cable haying been laid, but Baron da Costa Ricci, the first officer of 
the treasury of Lisbon, and financial agent in England for the Portu- 
guese Government, made an affidavit which stated '' that the conces- 
sion . • • has not lapsed, or else the company would have received 
intimation from the Government, and by custom does not lapse 
until Boyal Decree is signed to that e£fect." Some slight negotia- 
tions had taken place for a renewal of the concession, but the 
directors founded their main hope of obtaining it from the credit 
the company would obtain, when the Halifax and Bermuda cable 
should have been laid, of having been the promoters of this cable 
company. The petitioner, who was a wire manufacturer, and who 
had taken his shares in the hope of thereby securing the order for the 
cable from Portugal to the Azores, presented this petition on the 
.ground that the substratum of the company was entirely destroyed. 
The shares allotted were not fully paid up. There were no creditors 
except a few who opposed the petition. 

Qralmm Hastings ^ Q-C, and Orosvenor Woods, for the petition, 
argued that the concession having expired, and the company's 
operations being suspended, the substratum of the company was 
gone, and it was therefore just and equitable that it should be 
wound up. 

Warrington appeared for seven shareholders, holding 8,400 
shares, who supported the petition. 

Buckley, Q.C., and Chester, for the company, and for the holders 
of 6,076 shares : — 

Every shareholder, by taking shares, bargains that up to the 
limit of the shares, he will risk certain sums, and that those sums 
will be risked at the will of the majority, till something happens 
which, under section 79 of the Act of 1862, compels a winding- 
up. The petitioner says this comes under sub-section 6 of that 
section, and that it is just and equitable to wind up the company. 
But the concession expired, if at all, only on June SO, 1889, and, 
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notwithstanding that negotiations are going on for a renewal, the i890. 
petitioner wants a winding-up, although a year has not expired. i^Tkb 
By sub-section 2 of section 79, a winding-up order may be made if Intbr- 
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a company suspends its business for the space of a whole year. Cablb Co. 
We have, therefore, a whole year from June, 1889, to negotiate . 
for a renewal. There are no creditors here at all, except some few 
who subscribed to make up the 10,0002. deposited, and they oppose 
the petition. The substratum has not gone so as to make it im- 
possible to continue the business. The cable to the Azores from 
Portugal is not the chief or main object of the company. The 
objects mentioned in clauses (p) and (q) of the memorandum are as 
much chief objects as that in clause (a). This company has pro- 
moted another company, from which it wiU derive an income. of 
about 8,000{. per annum. How, then, can the substratum be said to 
be gone? 

[Stibling, J. : What hope have you of obtaining the needful 
capital to construct the Portugal-Azores cable, eyen if the con- 
cession is renewed ?] 

The majority of shareholders still haye hopes of getting it, and 
during a year from June, 1889, it rests with the majority to decide 
whether to go on and try to obtain a renewal and further capital, 
unless meanwhile something happens to compel a winding-up. 

[They referred to Suburban Hotd Co, (/), Oerman Date Coffee 
Co. ig), MiddUshro* AsBenibly Rooms Co. (h), Norwegian Iron 
Co. (t), Langham Skating Rink Co. (k), Patent Bread Co. (2), 
Capital Fire Insurance Association (m).] 

T. W. Baines appeared to oppose the petition on behalf of share- 
holders and the creditors. 

Oraham Hastings, Q.C., replied, and referred to Reese River 
Silver Mining Co. y. Smith (n). Red Rock Gold Mining Co. (o). 
Haven Gold Mining Co. (p). 

(/) L. R 2 Cb. 737. (0 14 W. R 787 ; 14 L. T. 682. 

(jf) 20 Ch. D. 169 (m) 21 Ch. D. 209. 

{k) 14 Ch. D. 104. (n) L. R. 4 H. L. 64. 

(t) 36 Beav. 223. (o) 1 Meg. 436 ; 61 L. T. 785. 

{k) 6 Ch. D. 669. (p) 20 Ch. D. 157. 
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In &b [His Lordship stated the facts and continued :] 

KATioNAL '^^^ question which I have to decide is whether under these oir- 
Cabls Co. cumstances the substratum of the company is wholly gone, so as to 
entitle the petitioner to a winding-up order. Now in the first 
place I have got to consider of what this substratum consists. In 
my opinion it consists in the working of the concession which was 
acquired from the Portuguese Goyernment It is contended that 
upon the construction of the memorandum of association, there are 
other matters upon which the company may embark; but it 
appears to me, upon any reasonable construction of the memo- 
randum, that that which is denoted by letter (a) must be taken to 
be the primary object of the company, and that, notwithstanding 
what the late Master of the Bolls, in the German Date Case (q), 
called a rather loose use of general language. In reality, all 
the subsequent objects are ancillary to that In the Qerman Date 
Case there was a clause which would have enabled the company '' to 
import all descriptions of produce for the purposes of food, and 
the exporting of the same, and the selling and disposing thereof," 
and that was relied on as authorising the company to embark upon 
other matters than the manufacture of the coffee in accordance 
with a certain patent, the possession and working of which was the 
primary object of the company. But the Master of the Bolls said : 
'^ Then there is Article 8," the one in question, '^ which I read to be 
this : to import all descriptions of produce in connection with the 
above-mentioned purpose, or otherwise for the purposes of the 
company. It never can mean, to import and export food produce 
generally. That would be making it a company for an entirely 
new and distinct purpose. The other reading is, in my opinion, 
the more grammatical of the two, but whether it is so or not, it 
is, I think, the correct reading, and is merely ancillary* That 
being so, it appears to me that this memorandum, when fairly 
read, and notwithstanding the rather loose use of general words, 
is simply to buy this patent, and to work it either with or without 
improvements. That is the substratum of the whole thing." In 
some of the more recent cases, that doctrine seems to have been 

(j) 20 Ch. D. 169. 
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largely acted upon, particularly in the case of In re the Crown 1390. 
Bank (Limited), recently before Mr. Justice North, ^here the iJ^m 
memorandum contained very geaeral expressions indeed. Looking Intbb- 
then at the way in which for this purpose the memorandums of Cabls Co. 
association have been construed, and looking at the express state- 
ment to which I have already referred as contained in the 
prospectus, it appears to me that I ought to come to the conclu- 
sion that the real and primary object of this company was to work 
the concession referred to in the prospectus. 

Then comes a question of teLct, — whether the substratum is 
entirely gone. And upon that I feel great difficulty and hesitation 
in the state of the eyidence. Neither party has chosen to give 
evidence as to what is the strict meaning and effect, according to 
Portuguese law, of the clause which puts an end to the concession 
in the event of the concessionaires not complying with its terms. 
The nearest approach to any evidence on the subject is that of 
Baron da Costa Bicci. It may be that according to Portuguese 
law the concession is voidable only and not void, just as a lease is 
with us voidable only and not void notwithstanding a proviso for 
making it void in a clause for re-«ntry. As to that I know nothing, 
but I think upon this evidence I ought not to come to the conclu- 
sion that the concession is absolutely gone. If I were asked to 
Bay whether it was effective so that anything could be done under 
it until an extension is obt-ained, I should have great hesita- 
tion in coming to that conclusion. But I think upon this evidence, 
scanty and meagre as it is, I ought not to hold that it is absolutely 
and definitively gone at this present moment. 

Then what is the state of the negotiations between the company 
and the Portuguese Government ? Here again the information is 
very meagre. It appears to me that since April, 1889, the atten-. 
tion of the directors has been mainly turned to the promotion of 
the Halifax-Bermuda Cable. That cable is in course of being 
laid, and it is possible that the fact of that cable existing may 
influence the Portuguese Government on the subject of the exten- 
sion. Further, it appears to me that I cannot come to the conclu- 
sion that all negotiations have come to an end between the com* 
pany and the Portuguese Government, and remembering that it has 
been held, even in the case of a creditor applying for a winding-up 
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order, although it is ex debito juatitia that an order must be made 
at some time if he cannot get otherwise paid, yet it is not ex debito 
justitia that it should be made at any particular moment, and con- 
sidering that that principle applies d, fortiori to the case of a share- 
holder coming here and asking that the company may be wound 
up on the ground of the suhstratum being entirely gone, I think 
that in the present state of the eyidence it would not be right 
that I should make an immediate order, if the company, having 
heard my opinion as regards what constitutes the svbstratum, 
desire a delay. The order, therefore, which I propose to make is 
this, that the petition shall stand oyer till the third petition day in 
the month of July, the company undertaking in the meantime not 
to enforce payment of the arrears of instalments on shares. Of 
course it would be desirable also that a similar undertaking to that 
in the St, Thomas* $ Dock Case (r), in reference to the other 
petitions, should be giyen also. 



Solicitors : WilldnZj Blyth, and Button. 
Pretor W. Chandler, 
Bonner, Wright d Co, 
Cole and Higson, 



(r) 2 Ch. D. 116. In that case the 
Court directed the petition to stand 
over for six months, and put the com- 
pany on an undertaking not to consent 
to a winding-up order on the petition 
of any other creditor, or to a voluntary 
winding-up ; to give notice to the 
petitioner of the presentation of any 



other petition for a winding-up ; and 
to consent that, on the presentation of 
any such other petition, the applica-^ 
tion might be renewed on the present 
petition notwithstanding the suspen- 
sion, so that the Court might be able 
to deal with it as if no luspension had 
been made* 



HIGH COURT OP JUSTICE. 191 



In re empire MINING COMPANY. high court 

OP JUSTICE, 
Windvng^tip — Scheme of arrangement — Dehenture-holdere — Creditors — Sanction ^vSt^S^ 
of Court to sckeme compelling debenture-hotdera to surrender debentures in 
eocchangefor shares — Joint Stock Companies Arrangement Act, 1870, sec. 2. Mr."ju8ticb 

Debentare-holders are creditors withia section 2 of the Joint Stock ^gg^ 
Companies Arrangement Act, 1870 ; and where an oveiwhelming majority ^-^^ 
of a class of debenture-holders agreed to take fully-paid shares in exchange Afarch Itt 
for their debentures under a scheme of arrangement — the company being 
in liquidation — 

Held, that the Act does not except any particular class of creditors from 
the jurisdiction of the Court, and the scheme appearing to be a beneficial 
one the Court sanctioned it, and thereby bound the small minority of 
debenture-holders who had opposed it. 
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HIS was a petition to obtain the sanction of the Court, required 
under section 2 of the Joint Stock Companies Arrangement Act, 
1870, 80 as to bind the debenture-holders of the Empire Mining 
Company to a scheme of arrangement, the company being in 
liquidation. 

The company was incorporated in April, 1886, under the Com- 
panies Acts, 1862 to 1883, with a nominal capital of 100,0002., 
subsequently increased by special resolution to 125,000Z., in shares 
of 12. each. 100,800 shares were issued and were paid up in full. 
The objects -of the compaiiy were to acquire and work mines, 
minerals and mining rights in the county of Montana, in the United 
States. The company acquired and proceeded to work certain 
mining property there. In 1888 the company made an issue of 
debentures to the amount of 25,0002., the debentures being of 502. 
each and bearing interest at 10 per cent., and being secured on all 
the company's property, both real and personal ; the charge being 
in the following terms : '' To the intent that this debenture and 
all other debentures forming part of the present issue of 25,0002., 
may rank equally as a first charge upon the same undertaking, 
lands, works, plant, property, and effects, but so that the same 
shall be a floating security, and shall not be recorded in the. registry 
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1890. of the territory of Montana, and shall not hinder any sale, exchange, 
In he lease, or other disposition of the said lands, works, plants, and 
M^TkoCo ^^^^^^9 ^^ *^y P*rt thereof, or any other dealings in the course of 
the business of the company, hut shall attach to the proceeds of 
sale or exchange, or the lands and other property, chattels, or 
effects, taken in exchange or purchased with such proceeds, and so 
that the same shall be no charge on the ordinary moneys of the 
company, other than the proceeds of the sale of any of the property 
included in this security." 

In October, 1889, the company resolved on a voluntary winding-up, 
and subsequently passed special resolutions empowering the liquida- 
tors to transfer the undertaking and assets of the company to a new 
company under a scheme of reconstruction. In pursuance of these 
resolutions the liquidators entered into an agreement dated December 
81, 1889, with the new company for the sale of the assets of the 
old company to the new company on certain terms which it is not 
necessary for the present report to set out, and by clause 5 it was 
provided that every debenture-holder of the old company should 
.be entitled to request the new company to allot to him fifty fully 
paid 1{. shares in exchange for each 501. debenture held by him 
in the old company, and in discharge of all principal and interest 
due on such debentures, and that the new company should comply 
with such request. On January 22, 1890, an agreement was 
entered into between the liquidators of the old company, the new 
company, and E. H. Young, who purported to ^ct on behalf of 
himself and all other the debenture-holders of the old company. 
It recited the agreement of December 31, 1889, and then agreed 
that it should be carried out, also that each debenture-holder of 
the old company should surrender his debentures to the new com- 
pany for cancellation, and that the new company should allot to 
him fifty fully paid It. shares in exchange for each debenture. 
Provision was made for the agreement to be submitted to a meet- 
ing of the debenture-holders to be convened in accordance with the 
Joint Stock Companies Arrangement Act, 1870, and for obtaining 
the subsequent sanction of the Court, and the agreement was made 
conditional on the arrangement being sanctioned by an extraordinary 
resolution of the old company. 

The meeting of the debenture-holders was duly held, under an 
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order of the Court, on February 1, 1890, at this time there were i890. 
debentures to the amount of 23,700i. outstanding, and at the meet- i^^ 
ing there were present, either personally or by proxy, eighty-one ^-^^'^^J? 
debenture-holders holding between them debentures to the amount 
of 20,5502. A resolution approving the agreement was passed, 
only four of the debenture-holders, holding debentures to the 
amount of 650{. voting against it. A meeting of the old company 
was held on February 24, 1890, when an extraordinary resolution 
was passed in favour of the agreement. The company's creditors, 
apart from the debenture-holders, consisted of unsecured creditors 
in England to the amount of SOOL, and creditors in Montana to the 
amount of 9,000Z. Certain of these latter creditors, to the amount 
of 7,000{., had issued attachments against the company's property 
in Manitoba, and had duly registered them. An affidavit was made 
by a counsellor-at-law in the United States who made the following 
statements as to the law of Montana with respect to creditors who 
have issued attachments and registered them : '* I have perused a 
form of debenture of the Empire Company, and I say that the 
holder of such debenture, unless it were recorded in the registry of 
the territory of Montana, could not have or exercise any of the 
rights of a mortgagee over the mines, machinery, and other real 
and personal estate expressed to be charged by the said debenture. 
Attachment suits in the State of Montana are commenced by writs 
of attachment, which writs of attachment are, at the time of issue, 
recorded in the proper registry, and constitute a lien upon the pro- 
perties attached, and the proceeds of sale of any of the mines, 
machinery, or goods and chattels of the individual sued, when 
realised by the sheriff in execution of judgments obtained in any 
suit, are paid to the creditors in the order in which the said writs 
of attachment are issued and registered. The payment of the debts 
of the Empire Company, in the order in which the attachment suits 
are commenced, is not affected by the fact that the said company 
is in liquidation. There are no steps which could be taken on 
behalf of the debenture-holders in order to obtain an equal distri- 
bution of the proceeds of sale of the real and personal estate of the 
said company among all creditors. Any actions that might be 
commenced by debenture-holders would be for the benefit of the 
class, and not for that of the debenture-holders so commencing 
o.c. — ^voL. n. 
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proceedings, but even if they so proceeded, the attachment suits 
already commenced would rank in priority, and be settled by pay- 
ment of debt, interest, and costs, before any sum could be recovered 
by such debenture-holders." 

Section 2 of the Joint Stock Companies Arrangement Act, 1870, 
under which this petition was presented is set out in note (s). 



Cozens- Hardy, Q.C., and F. B. Palmer, who appeared in support 
of the petition on behalf of the liquidators of the old company, said 
the section gave jurisdiction to the Court to sanction the agreement, 
which was supported by an overwhelming majority of the debenture- 
holders who were " creditors " within the meaning of the section, 
and they referred to Slater v. Darlaston Steel dk Iron Co. (t). 

Napier Higgins, Q,C,, and Farwell, appeared in support of the 
petition on behalf of debenture-holders to, the amount of 6,000{. 

Seward Brice, Q.C., and Archibald Brown, who appeared to 
oppose on behalf of five debenture-holders holding debentures to 
the amount of 750/., said that the Act of 1870 gave the Court no 
power to deprive debenture-holders of their security without 
their consent, and to compel them to accept shares instead. Slater 
V. Darlaston Steel dk Iron Co, {t) was not contested, but in any case 
it dealt only with ordinary creditors, and not with secured creditors 
like debenture-holders. 



(«) "2. Where any compromise or 
arrangement shall be proposed between 
a company which is, at the time of 
the passing of this Act or aftem'^ards, 
in the course of being wound up, 
either voluntarily or by or under the 
supervision of the Court, under the 
Companies Act, 1862 and 1867, or 
either of them, and the creditors of 
such company, or any class of such 
creditors, it shall be lawful for the 
Court, in addition to any other of its 
powers, on the application in a sum- 
mary way of any creditor or the 
liquidator, to order that a meeting of 
such creditors or class of creditors 



shall be summoned in such manner 
as the Court shall direct ; and if a 
majority in number representing 
three-fourths in value of such credi- 
tors or class of creditors pi*esent either 
in person or by proxy at such meeting 
shall agree to any arrangement or 
compromise, such arrangement or com- 
promise shall, if sanctioned by an 
order of the Court, be binding on all 
such creditors or class of creditors, as 
the case may be, and also on the 
liquidator and contribatories of the 
said company/' 
(0 W. N. 1877, 139. 
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North, J. : 1890. 

I think this is a case in which I ought to confirm the proposed i^T^re 
agreement. In the first place, I do not think there is any doubt ^^Empirb 

, . Mining Co. 

about the jurisdiction to do it if the Court thinks fit. It has 
power, under section 2 of the Joint Stock Companies Arrangement 
Act, 1870, to bind creditors, and debenture-holders are creditors. 
The word ** creditors " in the Act is general. The Act does not 
except any particular class of creditors from the jurisdiction of the 
Court. Of course it is one thing to say there is power to do it, and 
it is quite a di£ferent thing to say whether the Court, in the exer- 
cise of its discretic*?, thinks it is a case for doing it or not. That 
is a totally different thing, and I must say I felt some little diffi- 
culty in this case in saying that it ought to be done, for this reason. 
It was pointed out that the debenture-holders had a first charge on 
the property of the company of 23,0002., and certainly the scheme 
proposes to depriye them of the benefit of that security in fayour of 
other creditors. It also proposes to give preference over them to 
certain English creditors for 600Z., who have no security for their 
debt at all. But, when the matter comes to be investigated, the 
difficulty which I at first felt disappears. In the first place, as 
regards the English creditors for 5002., there is only a sum of 482. 
left, since part of the sum of 5002. is a Crown debt, which of course 
has priority, while another part is due for costs in respect of which 
the solicitors to whom it is due are content to take fully paid-up 
shares. There only remains therefore the small charge of 482. 
If therefore the arrangement is otherwise beneficial, it would be 
absurd to say that proyiding for payment in full, instead of in part, 
of sums of that small amount, ought to stand in the way of the 
arrangement. Then as regards the deprivation of the debenture- 
holders of their security, I do not see that what is proposed will 
have that result. In the first place, it is clear now that there are 
debts to a considerable amount which have a prior charge in 
Montana, by the law of the country, by reason of the creditors 
having issued attachments by virtue of which the property of the 
company can be sold, and as against these creditors the debentures 
are no charge whatever, because it is part of the bargain under 
which the debentures are issued, and it is expressed upon the face 
of the debentures, that they are not to be recorded in any way. 

03 
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1890. That being so, these judgments, attachments, and local debts all 
^^^ have priority to the claim of the debenture-holders. Then what is 
Empikb proposed is, that the debenture-holders giving up their so-called 
securities shall have fally paid-up shares in the new company to 
!i similar amount. Of course they need not take those shares 
u.iless they like, but that is what is offered to them. Then I 
believe there are debenture-holders altogether to the amount of 
23,7002. There has been a meeting held at which the matter 
has been fully considered, and the debenture-holders are almost 
unanimous on the subject. It is quite true that some debenture- 
holders who had notice of the meeting did not attend it ; but there 
were present at that meeting, either personally or by proxy, debenture- 
holders to the amount of 20,0002. and upwards, and they all, with 
the exception of four holding between them debentures to the 
amount of 6502., voted in favour of the scheme. The other 
creditors do not appear, and the only persons who now object to it 
are five debenture-holders holding between them debentures to the 
amount of 7602. If the approval of the debenture-holders is to be 
unanimous ; if one debenture-holder resisting, had a right to stop 
the whole arrangement or scheme, the Act of Parliament giving the 
Court power to summon meetings of creditors and to sanction the 
scheme would be rendered altogether nugatory. On the other 
hand, if I were not to give effect to such an expressed opinion of 
creditors as I have in this case, I cannot conceive any case in which 
the Court ought to do it. I have clearly jurisdiction to do it, and I 
think, this being a clear case in which I have jurisdiction, I ought 
to say that the views of the very large majority of debenture-holders 
ought to prevail in the present case. Under these circumstances I 
sanction the arrangement proposed in the scheme, and order the 
company to pay the costs of all parties. 

Solicitors : Shelton, Hilliardy Dale <t Newman. 
J. S. Smart. 
Snelly Son d: Oreenip. 
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In be W. 0. PERKINS. 

Ex Parte MEXICAN SANTA BARBARA MINING 

COMPANY. 

Notice of trusts of shares— Compcmy presenting Bankruptcy Petition against cestui COURT OF 

que trust of its shares — Secured Creditor — Lien — Companies Act, 1862, sec, APPEAL. 

20— Bankruptcy Act, 1883, sees. 6 and 168. ^ Bbforb 

^ ^ ' ' Lord Cole- 

A company presented a bankruptcy petition against A. In an action ^^q^* EsHBa 
by A. against B., A. had been declared entitled to recover from B., a regis- M.R., 
tered shareholder, shares in the company to an amount very largely Fry, L.J. 
exceeding the amount of the debt he owed the company. The company 
claimed a lien on these shares as between itself and B. The registrar held February liih, 
the company to be a secured creditor as against A., and as it would not 
surrender its security nor value it in accordance with the Bankruptcy Act, 
1883, sec. 6, sub-sec. 2, he dismissed the petition. 

Held (on appeal), that the company was not a secured creditor of A., as 
he was not on its register of members, and section 30 of the Companies 
Act, 1862, provides that no notice of any trust shall be entered on the 
regi^r. Also that the lien the company claimed on the shares as against 
B., of which he was trustee for A., did not make the company a secured 
creditor of A. within section 168 of the Bankruptcy Act, 1863. 



T 



HIS was an appeal from the order of Mr. Registrar Linklater 
dismissing a bankruptcy petition presented by the Mexican Santa 
Barbara Mining Company. 

The Mexican Santa Barbara Mining Company, a company incor- 
porated under the Companies Acts, presented the petition in respect 
of costs of an action brought against it by Mr. W. 0. Perkins to 
establish his right as beneficial owner of shares standing in the 
name of a Mr. Dickey in the books of the company. The shares 
were claimed by Mr. Perkins by virtue of an agreement he had 
made with Mr. Dickey, the registered holder of them, and on 
May 6, 1888, he commenced an action in the Queen's Bench 
Division against Mr. Dickey and the company to enforce his claim. 
On May 15, 1888, Mr. Dickey executed transfers of all the shares 
of which he was registered holder to other persons, but the 
company, acting under powers in that behalf contained in its 
Articles of Association, refused to register the transfers on the 
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1890. ground that Mr. Dickey was indebted to it, and that its' lien on the 

J^g shares exceeded the Talae of the shares. Judgment in the action was 

W. 0. delivered on April 8, 1889, and Mr. Dickey was declared to be 

Ex PARTE trustee for Perkins of shares in the Corapany to the amount of 

Santa 2&,408Z., and it was adjudged that Mr. Perkins should recover 

Uit^Q^o shares in the company to that amount from Mr. Dickey. As 

against the company, the action was dismissed with costs, and 

these costs constituted the debt against Mr. Perldns upon which 

the company's petition was founded. The Registrar was of opinion 

that the company was a secured creditor in respect of the shares in 

the company which Mr. Perkins had been declared entitled to 

recover from Mr. Dickey, and as the company refused either to 

state that it was willing to give up its security or to estimate the 

value of it and deduct it from the debt in accordance with the 

Bankruptcy Act, 1888, sec. 6, subs. 2, the Registrar dismissed the 

petition. The company appealed. 

Section 80 of the Companies Act, 1862, enacts that '^ No notice 
of any trust, expressed, implied, or constructive, should be entered 
on the register, or be receivable by the registrar, in the case of 
companies under this Act, and registered in England or Ireland." 

Yate Lee (Barnes, Q.C, with him) for the company, submitted 
that it was not a secured creditor. No shares were standing in the 
company's books in Perkins' name, and though he might, as 
between himself and Mr. Dickey, a registered shareholder, be 
entitled to some of Mr. Dickey's shares, still that trust could not 
affect the company, nor give Mr. Perkins any right to the shares as 
against the company. 

Poley, for Mr. W. 0. Perkins, argued that he was in equity 
entitled to shares of the value of 28,4082. standing in Mr. Dickey's 
name, and that as the company claimed a lien on those shares, that 
must make it a secured creditor. 

Lord Coleridge, L.C.J. : 

The view I take on both points in this case is one that is shared 
in by all the members of the Court. 
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ThLS is a petition by the Santa Barbara Company to make this ^^ggo 
man Perkins a bankrupt becanse, having owed them a sum of 129i., j^^ 
they petitioned to make him a bankrupt upon that debt, and the w. 0. 
answer was that they had no right, that they were really secured Ex partb 
creditors of his, because he was the cestui que trust of a man of the saxta^ 
name of Dickey, and, as far as he between himself and Dickey was Barbara 
concerned, he had a right to a transfer of the shares. If the shares 
were transferred to him they would greatly overtop the debt which 
he owed to the company. That was the ground as I understand it 
upon which the registrar refused to make this order. 

Now I am unable to agree with the registrar's view of the law 
upon that subject, upon two grounds. First of all it seems to me 
very important — I do not know it would do much particular harm 
in the present case to the person against whom we enforce the rule 
but even if it were so it seems to me extremely important — to 
throw no doubt whatever on the principle that companies have 
nothing whatever to say to the relations between trustees and their 
cestui que trusts. But if the trustee is the person on the register 
and the person with whom they have relations, the relations he 
again may have with somebody else are matters with which the 
companies have nothing whatever to do, and they can look only to 
the person upon the register. Although it may be true that the 
trustees whom they do recognise may, as between themselves and 
somebody else, have rights, those are rights which the companies 
have nothing at all to say to. It is obvious, as it seems to me upon 
consideration, that to throw any doubt upon that rule would be to 
lay down or to suggest qualifications which might make the 
carrying on of their business by the companies extremely di£Scult, 
and might involve companies in very serious questions, and 
ultimately would work anything but benefit to the holders of shares 
in companies themselves. 

I think therefore that it is plain that although there may be 
possible, as between the trustees and the company, the relations 
which are suggested, and although it may be that the suggested 
bankrupt here — the person against whom the petition was sought 
here, that is Perkins — that although there may be transactions 
which if they were settled between himself and his trustee would 
give him a right against the company, yet, till those relations are 
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settled, and while they remain in the situation in which they are 
of trustee and cestui que trusty they cannot enter into the consider- 
ation at all, or be considered by any Court as creating any relation 
between the company and Perkins which the company are bound to 
consider. That is the first ground. 

Now the second ground is the ground which I think the Master 
of the Bolls pointed out on the very words of the statute. Lien 
here, if it is a security at all, is a lien upon the shares held by 
Dickey in the company, and the words of the Bankruptcy Act, the 
interpretation clause, are these, a '* ' secured creditor ' means a 
person holding a mortgage charge or lien on the property of the 
debtor, or any part thereof, as a security for a debt due to him 
from the debtor." Now here the lien which is the only security is 
upon the shares of Dickey, standing in the name of Dickey, and it 
is sought to make that security a security for a debt due to the 
company, not from Dickey, but from Perkins. Now they are not 
shares, they are not properties as I have explained, of Perkins, and 
they are therefore no security for a debt due to the company from 
Perkins; they are security for a debt due to the company from 
Dickey, but as to that security we have nothing at all to say. 

It seems to me therefore the registrar was wrong in refusing this 
order, and on those two short grounds his judgment must be reversed. 



Lord Esheb, M.B. : 

In this case the company petitioned to make Perkins a bankrupt 
because he owed them 129Z. — I suppose he was summoned to pay 
them and he declined to do it. They propose to make him a 
bankrupt. His answer is : It has been decided by a Court of 
competent jurisdiction that I am in equity entitled to a certain 
number of shares in your company, the value of which entirely 
overtops the claim you have against me for this X292. It has been 
declared that I am the cestui que ti'ust of those shares in your 
company, and that one Dickey is a mere bare trustee for me of 
those shares. The company in answer to that say two things : 
First of all, you may say that you are cestui que trust of the shares, 
a Court of competent jurisdiction may have declared that you are 
the cestui que trust of the shares, but we know nothing about you ; 
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we have the right to take no notice of you at all, we have a right to iggo. 

treat you therefore as if you were not a cestui que trust, and ^^^ 

although therefore you may have a right which eventually in some ^' ^• 

way or other you can enforce to he a shareholder in our company to Ex pahtb 

the extent of 23,000i., we have a right to make you bankrupt if you Santa 

do not pay the 1291. We know nothing about your being cestui que j^^^^^ 
trust : the law has given us that blindness, which we are entitled to 
exercise. Secondly, Dickey, who is said to be your trustee, owes 

r 

US a sum of money, and we have a lien therefor on the shares 
which stand in his name, and we shall maintain that lien. To that 
Perkins replies : If you have a lien against Dickey you are a 
secured creditor against me — then you must value your security or 
give it up. But the company say : That lien does not make us 
secured creditors of yours within the meaning of the Bankruptcy . 
Act. 

Now with regard to the first point I confess to have had a strong 
desire to overrule it and get rid of it if I could, because it does 
seem to me that to say to a man, ** We admit that you are a cestui 
que trusty we admit that the man is a bare trustee, we admit that 
we have no claim against him, we admit that in the end therefore 
ycu must be entitled to shares to a large extent in our company, 
nevertheless we have a right to make you a bankrupt, and will do 
so for a much smaller sum," is very strong. Anybody may say 
what he pleases, but that seems to me to be virtually a horrible 
idea. But it is said that it is the law, because it is necessary for 
the protection of companies. If the law has given protection to the 
companies which enables them to commit such a horror as that, I 
cannot help it. As far as I do understand the law, now I have con- 
sidered it, the law has given to the company that power to commit 
that abomination. Therefore the first ground that is claimed for 
his not being made a bankrupt fails him, because the first step he 
has to take shows he is a cestui que trust The law has given 
them the power of saying : " We do not care whether you are a 
cestui que trust or not, we take no notice of that, and we have a right 
to take no notice." I agree that is the law, but I think it is hard 
law, and although Mr. Yate Lee wanted to suggest to us and did it 
in a very insinuating way that we are to act as against that hard- 
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1890. ship, I decline to be led into that. I decline to act on the question 

.^""^ of hardship. I must consider Tvhat the law is, and I think that is 

W. 0. the law. 

Ex PABTB Then comes this other question, which is the ground of the 

^^^tta'' judgment of the registrar. I doubt whether that first point was 

Bakbara arsnied before him. It is the second point which he has had to 

MiNINO Co. ° ^ ^ 

consider, and which was called to his attention, and on which he 
has given his judgment. He has held that the company had a lien 
as against Dickey upon the shares which stood in his name. They 
say, "In virtue of that lien we decline to consider Perkins' claim 
upon the shares." I should have been very much inclined to say 
myself that that was a security in their hands as against any claim 
which Perkins might have against them. 

* If this matter had stood on the old Bankruptcy Act, I should 
have been very much inclined to say that that was a security in 
fact, and I should have called it in law a security. It was in truth 
a security, and I should have been inclined to say in law. But then 
the old Act has been altered, and it is quite right when you are 
looking at a succession of Bankruptcy Acts to see if the last has 
been altered from the first, and to give some effect to the alteration. 
Now the alteration which has been made is in the definition of what 
is a secured creditor within the meaning of this Bankruptcy Act. 
The words which have been added are after '' as a security for a 
debt," that is where it stopped before, but it goes on now '' due to 
him from the debtor," and that is added. We must give effect to 
that ; therefore the question here is not whether this lien as against 
Dickey was really and in truth a security against Perkins, but 
whether they valued that lien, which is a good lien as against 
Dickey, as a security for a debt due to them from Perkins. I think 
it cannot be held, it cannot in fairness be said, to have been a lien 
in respect of a debt due to them from Perkins, and therefore 
although in one sense it is a security in their hands, it is not such 
a security as makes them secured creditors of Perkins within the 
meaning of the Bankruptcy Act. I think the new definition shuts 
that out, and it is upon that point therefore that, although I agree 
with the registrar that they had a lien, yet I cannot agree that that 
lien which was a lien against Dickey was such a lien as made them 
a secured creditor of Perkins, because that lien which they held as 
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against Dickey was not a security for a debt due to them from i890. 

Perkins. j^ 

Therefore I think that we must upon that disagree with the J^- 0- 

registrar's decision, and we must say therefore that this receiving £x fa&tb 

order ought to have been made, and we must hold therefore that it Sakta 

is one which must be made. i!i?^.f?^ 

Miming Co. 

Fry, L.J, : 

In this case Perkins owed 1292. upon a judgment of the petition- 
ing company. In the petitioning company Dickey was a shareholder. 
Dickey had been declared to be a trustee of those shares or some 
of them — it is immaterial which — for Perkins. Now what is said 
is, that under these circumstances the company have a lien for the 
129/. that is due to them from Perkins. "What is mainly relied 
upon is the 20th Article of the Articles of Association, which pro- 
vides that " The Company shall have a first and paramount lien on 
all the shares and all dividends thereon for all monies due to and 
liabilities subsisting with the Company from or on the part of the 
registered holder or holders thereof or other the person for the 
time being entitled thereto as against the Company." It must be 
conceded and it is conceded that Perkins is not the registered 
holder of these shares. 

The remaining question is, was he a person at the time entitled 
to the shares as against the company ? Now in my opinion he was 
not. The policy of the Companies Acts, as was pointed out by 
the Lord Chief Justice, is to free companies from any obligation 
to take notice of trusts. As against Dickey, Perkins was the person 
entitled, but as against the company, Dickey and not Perkins was the 
person entitled, because they know nothing whatever of the litiga- 
tion, and are not bound to know anything whatever of the litigation 
which has been determined as between Perkins and Dickey. Now 
it may be said that some meaning must be given to the words in 
Article 20, '* . . . other the person for the time being entitled to 
the shares as against the Company." An obvious meaning to be 
given to those words would include the executors or the adminis- 
trators of deceased shareholders, it would include the trustee in 
bankruptcy of a deceased shareholder, or any person who might 
have obtained a judgment from a Court of competent jurisdiction 
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1890. against the company, whether by action or by proceedings under 

Inm *^® ^^^^ section of the Companies Acts that that person was 

W. 0. entitled as against the company to shares. All those persons 

Ex PAKTB would come within the meaning of those words. In my judgment 

Santa it does not include cestuis que trusty however clear the trust may 

lihi«No*Co. ^®' however certain their rights are to have effect given to the 

trusts, because the company is not bound to take notice of 

trusts. 

This case illustrates in these circumstances, it seems to me, the 
expediency of the rule. The position of Perkins as against Dickey 
is not free from complications. He has maintained a judgment 
that Dickey is his trustee, but the company themselves claim to 
have a lien over a very large sum of money against Dickey. 
Whether that claim is well founded or not, I know not. They 
have the absolute right under the 16th section of the Articles of 
Association to refuse to transfer so long as any sum of money is 
due from the transferor to themselves, without giving any reason. 
Other persons have lodged claims for transfers and insisted that 
those transfers have priority. All these questions have been 
raised and amply discussed. It appears to me therefore the 
particular circumstances of this case strongly illustrate the 
expediency of holding to the general rule which the Lord 
Chief Justice has affirmed. Id coming to the conclusion I do, 
I put it on the broad general ground that Perkins is not a person 
entitled as against the company to these shares, and not upon the 
particular circumstances of the case, although I put it by way of 
illustration. 

I think therefore the receiving order must go. 

Solicitors : Francis dc Johnson. 
E. Kimber. 
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N the head-note to the report of this case (ante. Vol. II., part 3, and 26th, 
p. 150), it is stated that *' A company passed a special resolution, 
under section 5 of the Companies Act, 1879, that on its lOZ. shares 
into which the capital was divided, 51. per share should not be 
capable of being called up, except in the event of and for the pur- 
pose of the company being wound up," and at p. 151 "by special 
resolutions passed in June, 1884, .... the share capital was 
increased to 1,000,000Z., divided into 100,000 shares of lOZ. each, 
and it was provided that not more than 5Z. per share, being one- 
half of the company's subscribed capital for the time being, should 
be called up, except in accordance with the provision of the Com- 
panies Act, 1879." The following explanatory facts should be 
added. The company was originally registered on the 21st of 
May, 1884, without Articles of Association, but with a memoran- 
dum which stated " the capital of the company is 2,000Z. divided 
into 200 shares of lOZ. each, provided that not more than 5Z. per 
share being one moiety or half-part of the company's subscribed 
capital for the time being, shall be called up except in accordance 
with the provision of the Companies Act, 1879, with powers to 
issue any shares in the original or in any new capital as preference 
shares." The provision as to forming a reserve capital capable of 
being called up only in the winding-up, as contemplated in section 5 
of the Companies Act, 1879, was thus inserted in the memorandum 
of association as originally registered, and was not inserted there by 
virtue of any special resolution, and therefore not under the powers 
contained in section 6 of the Act of 1879. That section says : — *' A 
limited companymay by a special resolution declare that any portion 
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1890. of its capital which has not heen abeady called u'p shall not be capable 
IiTi^ ^' being called up except in the event of and for the purpose of 
Jow*' Sto k *^^ company being wound up, and thereupon such portion of capital 
Bank. shall not be capable of being called up except in the eyent of and for 
the purposes of the company being wound up." The special resolu- 
tions passed in June, 1884, referred to in the previous report, were 
in these terms : — " 1. Eesolved — ' That the share capital of the 
Bristol Joint Stock Bank, Limited, be increased by the addition 
thereto of the sum of 998,000Z., divided into 99,800 shares of lOL 
each, beyond the registered capital of 2,O0OL' 2. Resolved — 
' That the articles of association produced, and read, and hereto 
annexed, be, and are hereby adopted as the articles of association 
of this bank in substitution for Table A. of the Companies Act of 
1862.' " Until the passing of these resolutions. Table A. applied 
to the company. Article 28 of Table A. provides that ''Any 
capital raised by the creation of new shares shall be considered as 
part of the original capital and shall be subject to the same pro- 
visions with reference to the payment of calls, and the forfeiture of 
shares on non-payment of calls, or otherwise, as if it had been part 
of the original capital." The provision which was applicable to 
the original capital of 2,000Z., i.e., that no more than 51. per share 
should be called up except in accordance with the Companies Act, 
1879, became thus applicable to the 998,0002. increased capital. 
Although the Act of 1879 was referred to in the memorandum of 
association, still the reserve capital was not provided by virtue of 
anything done under the Companies Act, 1879. 
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BISHOP AND Others v. BALKIS CONSOLIDATED COMPANY, high couet 

OK JUSTICE, 
OUBBN^S 
Share transfers -^(kHiflccUion hy Company — Untrue Representation — Ultra Vires BENCH 

—Estoppel— Representation as to Credit— 9 Geo. IV,, c. 14. DIVISION. 

Bbforb 

A company stamped on a share transfer the following certification : — Mr. Jubticb 
"Certificate lodged, Balkia Oonsol. Company (Limited), J. V. Thomas for ^^^^^^^ 
Secretary." The Court found this certification to be a representation by i890. 
the company that a genuine transfer covering the shares in question had wy*' 
been lodged with the company, and that the certification was made in ^pril 2Srd. 
order that a subsequent purchaser might act upon it as a voucher of title. 
There was no duty on the company by statute to make such certification, 
nor did the articles of association empower the company to make it. It 
was subsequently found that no genuine transfer covering the shares had 
in fact been lodged, and an action having been brought against the com- 
pany by a person who had acted on the faith of the certification and been 
damaged thereby. 

Held, that the principle of the British Mutual Banking Co. v. Chamwood 
Forest Railway Co. (18 Q. B. D. 714), applied, and that it being beyond the 
powers of the company to bind itself to the consequences of any such certi- 
fication, it was not estopped from denying the existence of the certificate 
referred to in the certification ; also that the certification was a representa- 
tion as to credit within 9 Geo. lY., c. 14, and not being signed by the 
company, it was not liable. 



T 



HIS was an action in which the plaintiff Mr. Bishop claimed 
from the Balkis Consolidated Company, Limited, 1412. Is* 6(2. 
being the value of 195 shares in the company with interest at 4 
per cent., under the following circumstances, and it raised the 
question as to the effect of a company certifying on the face of a 
share transfer that the certificate covering the shares had been 
lodged with the company when in fact no genuine certificate had 
been lodged. 

The action was tried at the Birmingham Assizes, when Mr. 
Justice Yaughan Williams reserved judgment, which he delivered 
in London on April 28, 1890. The facts were as follows : — 

Mr. Bishop, between February and May 25, 1889, made certain 
purchases of Balkis shares, amounting altogether to 200, through 
Messrs. Blythe and Hutchinson, stockbrokers, and members of the 
London Stock Exchange. These contracts for purchase of Balkis 



208 COMPANY BEPORTS. 

1890. shares were carried over from time to time antil Jmie 29, when 

BisHoiTAND *^®y ^'®^® taken up hy the plaintiflfs, Messrs. Guthbert, of Birming- 

Othebs ham, as nominees of Bishop. Messrs. Cuthbert were stockbrokers, 

V. iUlkis 

Consolidated but not members of the London Stock Exchange, and were willing 
to carry over at a less rate than the London brokers. The money 
for taking up these shares was not provided by Messrs. Cuthbert, 
but by Mr. Bishop, who was, however, credited by Messrs. Cuthbert 
in account current with the amount so paid by him. 

The facts as to the taking up the shares were as follows : — Some 
time in June a clerk of the London brokers took to the offices of 
the defendant company what purported to be a transfer of 1,000 
shares by a Mr. Powter to a Mr. Lupton, which he delivered up to 
the company, receiving in exchange transfer receipts. Previously 
to this Mr. Powter had executed to another person a valid transfer 
of all his shares in the company, and this transferee had already 
been registered as the transferee in the company's books, and the 
company had issued to him a certificate in respect of the shares. 
On July 4 the clerk went back again to the company with the 
transfer receipts for the 1,000 shares, and in exchange got 
certification on a transfer by Mr. Lupton to Messrs. Cuthbert, as 
the nominees of a Mr. Bishop. The words of the certification were : 
— *' Certificate lodged, Balkis Consol. Company (Limited). J. V. 
Thomas, for secretary." All these words, except the signature 
*' Thomas " and the word " for," were printed with an impressed 
stamp. Messrs. Blythe and Hutchinson, the London brokers, whose 
clerk went to the office as above stated, were acting as the agent of 
Mr. Lupton, the vendor, in getting the certification of the transfer, 
Messrs. Blythe and Hutchinson having obtained the certification, 
they paid 38i. 15s. to Mr. Lupton on July 8 as agents of Mr. Bishop, 
this being the price of the* shares, being repaid on the 11th by Mr. 
Bishop. In the meantime, on either the 8th or 9th, the brokers 
sent to Messrs. Cuthbert the transfer, " Lupton to Cuthbert," with 
the certification on it. Messrs. Cuthbert sent up this transfer to 
the company on July 11 for registration, and it appeared by the 
company's receipt on the transfer that the company received the 
transfer for registration on July 11 and registered it on July 22, 
The payment of Mr. Bishop's cheque was in no sense made on the 
&ith of the company's receipt of July 11. 
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These were the whole of the material facts so far as they related to i890. 

the transfer to Messrs. Cuthbert as the nominees of Mr. Bishop and bishoiTand 

the payment of the price by the latter and Mr. Justice Vaughan Others 
Williams said that the outcome seemed to be that, the company Consolidated 

having issued transfer receipts to Mr. Lupton in respect appa- ^*"''^^- 
rently of a certified transfer by Mr. Powter to Mr. Lupton, they, 
at the request of the London brokers (acting for Mr. Lupton), 

 

certified on the face of the transfer '^ Lupton to Cuthbert " that the 
certificate covering the shares (denoted by numbers in the transfer) 
had been lodged with the company. No such certificate had in 
fact been lodged, as the registered transferee of Mr. Powter's shares 
who held the company's certificate covering them, was a stranger 
to the present transactions of Mr. Powter. The London brokers 
acted for the vendor and the purchaser, but the judge found as 
a fact that they presented the transfer for certification as agent of 
Mr. Lupton, the vendor, and also that they made the payment to 
him as agent for Mr. Bishop, the purchaser ; and that they made 
such payments against and on the faith of the certification. The 
company having registered the transfer on July 22, on August 6 it 
sealed a certificate in favour of Messrs. Cuthbert, and sent it to 
them on August 22. Mr. Bishop did not see this certificate until 
September 20, when he sold 100 shares to a Mr. Watson. On 
October 1 Messrs. Cuthbert sent to the company the certificate 
and the transfer " Cuthbert to Watson " for certification, and on 
October 4 the company refused to certify the transfer of the whole 
of the shares, on the ground that Messrs. Cuthbert were not entitled 
to 185 of them. 

As to the remaining 60 shares, balance of the 196 in respect of 
which this action was brought, Mr. Bishop had purchased them 
from a Mr. Angel, the duly registered proprietor, and Mr. Justice 
Vaughan Williams held that there had never been any refusal by 
the company to register a transfer of those shares. The company 
contended that certification was not a proof of title to shares ; that 
such certification was ultra vires, and that it was, therefore, 
not liable in any case; and, thirdly, that if the certification 
were a representation as to title, then that it was not signed 
by it as is necessary under Lord Tenterden's Act (9 Geo. IV, 
0. 14). 

0.0. — ^voL. n. p 
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1890. The Articles of Association contained the following clauses : — 

BishoTand ' '^' ^* ^^®^ member shall be entitled to a certificate, under 
Others the common seal of the com'pany, specifying the share or shares 

V, Balk IS 

Consolidated held by him, and the amount paid up thereon. 

^^^^'' "Art. 17. The transfer of any share in the company shall be by 
deed, in such form as the directors may approve, executed both by 
the transferor and transferee, and the transferor shall be deemed 
the holder until the name of the transferee is entered in the register 
in respect thereof." 

Section 31 of the Companies Act, 1862, provides " A certificate, 
under the common seal of the company, specifying any share or 
shares or stock held by any member of a company, shall be primd 
fa<Ae evidence of the title of the member to the share or shares or 
stock therein specified." 

Dugdale, Q,C., and Htufo Young appeared for the plainti£fs. 
11. D. Greene, Q,C,y and A. T, Lawrence for the company. 

Mr. Justice Vaughan Williams : 

[His lordship stated the facts as above and proceeded] : 

Now on these facts the first question which arises is whether 
Bishop independently of the issue of the share certificates to 
Guthbert has any cause of action against the company by reason 
of the certification of the transfer "Lupton to Cuthbert" and the 
payment made on the faith of it. If there is a cause of action it 
is because Bishop acted upon the faith of the representation made 
by the company in certifying the transfer; and, assuming that 
Bishop would have a cause of action if the transfer had purported 
to be to him, it makes, in my opinion, no di£ference that the 
transfer was purported to be taken to Guthbert as his nominees, 
and not to himself. The damage sustained by Bishop in either 
case is precisely the same. Now in order that Bishop should have 
a good cause of action it is necessary first, that the company should 
by the certification of the transfer have represented that a genuine 
transfer covering the shares in question had been lodged with them. 
As to this I find, as a matter of fact, that this is the meaning of 
the certification. Secondly, it is essential to the cause of action 
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that the certification should have been made in order that a sub- i890. 
sequent purchaser might act upon it. I find as a fact that it was bishoiTand 
80 made. The transfer mentions Cuthbert as the transferee, but Others 

V. Balkis 

the representation was made, in my opinion, as much to Bishop, Consolidatbd 

GoMPAlTT 

the undisclosed principal of Cuthbert, as to Cuthbert. Thirdly, it 
is essential to the cause of action that Bishop should have sustained 
damage by acting on this representation of the company. It seems 
clear that Bishop did sustain damage to the extent of 88Z. 158. 
which Messrs. Blythe and Hutchinson the brokers paid on the faith 
of the certification. It was urged in argument that there was 
another essential to the cause of action, namely, that the repre- 
sentation of the company should have been made in the course of 
some duty owing by the company, but I do not think that this is so. 
It is sufficient in my opinion that the company chooses, for the 
purpose of making the shares of its members more marketable, to 
supplement certificates with this sort of certification, with the 
intention that such certification should be treated by buyers as a 
Youcher of title. It is true that in the judgments of Lord Chief 
Justice CocKBUBN and Lord Justice Blagebtjrn in the case of the 
Bahia and San Francisco Railway Co. (a), some stress is laid upon 
the fact that there was a statutory obligation on the company to 
issue the certificates which raised the estoppel in that case. In the 
present case, there is no duty, statutory or otherwise, to impress 
certification on the transfers, but if the judgment and the observa- 
tions of the judges during the argument are looked at, it will be 
seen that the mention of the statutory duty is not referred to as an 
essential of the estoppel, but merely for the purpose of pointing 
out that the declaration contained in the certificate is intended not 
only as a voucher as between the company and its members but also , 
as a voucher to the public at large who might wish to deal with the 
shareholder. Duty is essential to an action of negligence, or 
estoppel by reason of negligence, but not to an action claiming 
compensation for damage sustained by acting on representations 
made for the purpose that they should be acted on. It is however 
urged on behalf of the Balkis Company that the giving of these 
certifications is ultra vires and that the directors themselves — ^and 



(a) L. R. 3 Q. B. 584. 

P 2 
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1890. CL fortiori the clerk of the directors — have no authority to give 

BishoiTand ^^^^ certifications. If I were free to decide this case according to 

0th ERB my own view of law I should hold the defendant estopped and 

V. Balkts " , . . . , . 

Consolidated should hold that the giving of such certificate was not ultra vires. 
The certifications are merely representations made in the ordinary 
course of business by the company in respect of a matter as to 
which the company have a statutory duty and statutory authority, 
namely the issue of certificates and can only be ultra vires in the 
sense that a letter addressed to the transferor would be idtra vires 
stating that he had lodged such and such a certificate with the 
company. But even assuming that the certification is a representa- 
tion by a clerk made in the course of business so as to bind the 
company such as was recognised in Swift v. Winterbotham (b), and 
acted on in Shaw v. Port Philip Gold Mining Co, (c), yet the eflfeot 
of the case of the British Muttud Banking Co. v. The Chamwood 
Forest Railway Co. {d)y would seem to be that the company is not 
liable, by reason that the company have no power to bind them- 
selves to the consequences of any such answer ; because if the 
company could so bind themselves, the company would be estopped 
from denying the existence of the certificate referred to in the 
certification and that no corporate body can be bound by estoppel 
to do something beyond its powers. The present case does not of 
course fall within the Chamwood Forest Railway Company case (d) 
BO far as facts are concerned, because there was no evidence or 
suggestion before me that the clerk of the defendant company was 
acting for his own benefit in making the certification, but it does 
seem to me to fall within the principle of that decision. I am afraid 
that I do not quite understand the judgments in The Cham- 
wood Forest Railway Company case (d), because I find it difficult 
to assent to it, and because I cannot reconcile the doctrines as to 
estoppel against corporations contained in those judgments with the 
doctrines laid down by the Court of Queen's Bench in In re Bahia 
and San Francisco Railway Co. (e), for it seems to me that the 
Bahia and San Francisco Bailway Company had no power under the 
25th section of the Companies Act, 1862, or otherwise to issue 
shares beyond the limit in the special Act, any more than the 

(6) L. R 8 Q. B. 244. . (c) 13 Q. B. D. 103. 

(d) 18 Q. B. D. 714. («) L. R. 3 Q. B. 584. 
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Ghamwood Forest Bailway CompaDj had to issue the debentures, i890. 
and that although the 31st section empowers and casts on com- piaH^^Kj, 
panics created under the Companies Acts, the duty of issuing Others 

V. Balkis 

certificates specifying shares held by any member of the company, Consolidatxd 

Company 

yet this power or duty does not enable the company to issue certifi- 
cates in respect of shares which have not in fact been issued by the 
company. It is clear however that the Court of Appeal did not 
mean to oTerrule In re Bdhia and San Francisco Railway Co, 
which was not mentioned in the argument or judgments, and it 
might well be argued from that case, that as a company can estop 
itself by the issue of a certificate from denying for the purpose of 
an action for damages the genuineness of shares which it had no 
power to issue, so a company may, by representation made on its 
behalf by its officers, estop itself by denying that such a certificate 
has been issued, and it will be observed from an observation made 
by Mr. Justice Lush in that case that he seems to have considered 
that the estoppel might have been raised as well by writing a letter 
as by issuing a certificate ; but on the whole I think that the 
statutory power and duty to issue certificates differences the two 
cases, and I have no right, whatever I may think of the decision, 
to disregard what seems to be the spirit of the decision in the 
Chamwood Forest Railway Case, 

It is further urged that the company is not liable, because the 
certification, to bind the company, should be signed by the com- 
pany, as being a representation as to credit within 9 Geo. lY., 
chapter 14. The case of Swan v. Philips (/) shows that a repre- 
sentation as to the possession by the party making the representa- 
tion of title deeds of a person seeking to get credit on the faith of 
the title deeds may be a representation within the statute if the 
representation is made for the purpose that the owner of the title 
deeds may be trusted, and it is extremely difScult to say that a 
representation which is made for the purpose of giving the holder of 
shares facilities for deaUng with and transferring his shares, is not 
a representation made concerning the credit ability or dealings of the 
shareholder. It is clearly a representation made as to his ability 
to transfer, and made for the purpose of enabling the shareholder 

(/) 8 Ad. &E. 467. 
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1800. to obtain payment of the price of the shares purported to be trans- 
ExsHoT'AirD ferred. Upon the gronnd, therefore, that the facts of this case 
o™«Es bring it within the principle of the decision in the Chamwood 
CoNBOLiDATBD Fovest Railway Co,'b case, and also upon the ground that the repre- 
sentation contained in the certification is a representation as to the 
ability, credit, or dealings of the person for whom credit is sought, 
I hold that so far as the issue of the certification is concerned, 
that although I have found in fact that the certification was made 
for the purpose of being acted upon — made to the broker as the 
agent of the vendor, Lupton — and although I find that the money 
was paid on behalf of Bishop upon the faith of that certification, 
and that Bishop has been damaged to the extent of SSL 16«., 
yet I feel bound to come to the conclusion that for the reasons I 
have given the company are not liable. 

So far I have dealt with the case independently of the issue of 
the certificates. I have said during the course of the trial that I 
thought any amendment ought to be made which was necessary to 
raise the question between the parties as appears by the eyidence 
taken before me ; but I am of opinion that the issue of the certifi- 
cates gives no cause of action whatever to Bishop, or to Cuthberts, 
because, in my opinion neither Bishop nor Cuthberts, upon the 
evidence before me sustained any damage whatever, or altered their 
position in any respect to their detriment by reason of the issue of 
those certificates, and I do not see that any amendment which 
could be made would assist the plaintiffs, or either of them, in this 
respect. It may very well be that Bishop in point of fact was 
damaged because Bishop may have had to pay damages to Mr. 
Watson, to whom he sold in October, 1889 ; but there is no 
evidence before me of Bishop's having to pay any such damages, 
or having sustained any damage by reason of his non-performance 
of that contract. The result must be that my judgment will be 
for the defendants with costs. 

Solicitors : Woodcock Ryland d Parker, agents for Rowley <t 

Chatmn, Birmingham. 
Stretton, HiUiard, Dale dt Newman. 
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In Be THE OPEBA (Limited). op justice, 

CHANCERY ' 
Winding-up — Judgment Cfreditor^ExeciUion put in Force after Ownmeficement ^^VISION. 
of Winding-up^Companies Ad, 1862, sec, 1 63. „ Beforb 

A creditor obtained a judgment against a company. The sherifF entered i^o^' 
and took possession of the chattels on the company's premises before ^^ 
the winding-up ; but he subsequently, and after the presentation of a Afa;/ ISth. 
winding-up petition on which an order was made, received moneys paid 
by the public for admission to the company's premises, and out of these he 
paid the execution creditor his debt with costs. 

Held, that as to those moneys the execution was put in force when the 
sheriff actually received the moneys, and as this was after the beginning 
of the winding-up, it was void under section 163 of the Companies Act, 
1862. 



T: 



HIS was an adjourned summons in the liquidation of The 
Opera (Limited). The company, which had been carrying on 
business at Her Majesty's Theatre, London, had been sued by a 
creditor who obtained a judgment against it. The sheriff on 
January 16, 1890, in execution of this judgment, took possession 
of the dresses and scenery at the theatre. On January 18, a 
petition was presented for winding-up the company, upon which a 
winding-up order was made on February 5. Between the pre- 
sentation of the petition and February 8, when an order was made 
in the liquidation that the sheriff should withdraw from possession, 
he had received the moneys taken at the theatre from the public 
for admission to the performances, and out of these moneys he had 
paid to the execution creditor his debt and costs. This summons 
was taken out by the official liquidator, who claimed those 
moneys as having been received since the commencement of tho 
liquidation. 

Marten f Q.C, and Manby, appeared for the liquidator : — 

This action, in so far as concerns the admission money, was put 
in force after the commencement of the winding-up, and is there- 
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1890. fore void : Companies Act, 1862, sections 87 and 163 (g), In re 
f^j Liverpool Civil Service Association, ex parte Greenwood {h), In re 
ThbOpbba, VronCoUieryCo.U). 



LiMITBD. 



Renshaw, Q.C., and Rose-Innes for the sheriff: — 
By " putting in force " is meant levying execution, i.e., the 
actual entry into possession on the part of the sheriff, London <t 
Devon Biscuit Co, (k) ; and as the execution had been put in force 
before the winding-up, special circumstances only will induce the 
Court to restrain a realisation. In re Withernsea Brickworks (Q. 

North, J : 

In my opinion the official liquidator is entitled to have an 
account from the sheriff of the moneys which he has received, 
and the sheriff is not entitled to be allowed the amount 
which he has paid to the execution creditor. All these moneys 
were received by the ' sheriff after the commencement of the 
winding-up. He was "putting in force" the execution when he 
actually received the moneys. These moneys belonged to the 
company ; the spectators had no right to them when they had 
paid them. Section 168 of the Companies Act provides that any 
execution put in force after the commencement of the winding-up 
shall be void to all intents. As to these moneys, the execution 
was put in force after the commencement of the winding-up. It is 
therefore void, and the liquidator is entitled to the moneys. 

The order will be without prejudice to any right which the sheriff 
may be able to establish against any property of the company of which 
he took possession before the commencement of the winding-up. 

Solicitors : Boxall dt Boxall. 
Burchells. 



(g) By section 87: "When an 
order has been made for winding-up a 
company under this Act, no suit, 
action, or other proceeding shall be 
proceeded with or commenced against 
the company except with the leave of 
the Court, and subject to such terms 
as the Court may impose.'' 

By section 163 : " Where any 
company is being wound-up by the 
Court or subject to the supervision of 



the Court, any attachment, sequestra- 
tion, distress or execution put in force 
against the estate or effects of the 
company after the commencement of 
the winding-up shall be void to all 
intents." 

(h) L. R. 9 Ch. 511. 

(i) 20 Ch. D. 442. 

{k) L. R. 12 Eq. 190. 

(l) 16 Ch. D. 337. 
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In be LIVERPOOL HOUSEHOLD STORES ASSOCIATION, high court 

OP JUSTICE, 
CHANCERY 

Directors — Misfeasance — AUotmeni on inadequate applications for shares — Resig- DIVISION. 

nations from hoard not notified to applicants for shares before allotment — Beporb 

Actions for rescission met by actions for calls — Delegation of directors^ poroers ^*" J ^^ticb 

to a committee — No quorum appointed — Besignation from committee — In- i890. 

validiiy of subsequent acts of remainder of committee — Board allowing sum v.-^-^ 

for preliminary expenses vjithovt conMdering any proper account — Companies April 15th, 

Act, 1862, sec 166. ^A^iM^', 

29th, and 
The applications for shares in a company fell short of expectation, and jfay 23rd, 

although the whole amount payable on the shares would be inadequate 
to purchase certain property without which the company could not proceed 
to business, and although certain directors named in the prospectus had 
resigned, still the remaining directors resolved on allotting, and entered 
into contracts for purchasing and repairing the property. In proceedings 
against the directors under section 165 of the Companies Act, 1862, for 
the invalid and improper allotment of shares, the Court held that the 
allotment could not be made a subject of complaint under that section, as 
no loss was occasioned to the company by an act, the only direct result 
of which was that money was paid on the shares to the credit of the com- 
pany's banking accoimt. 

Numerous actions were brought against the company by shareholders 
for rescission of their contracts to take shares. The directors, thinking the 
company to be unduly attacked thereby, brought actions against those 
shareholders for calls unpaid, and the Court held that though in so doing 
the conduct of the directors seemed to border on the reckless, still, as they 
had considered the matter and as there had been no proof adduced of want 
of honesty in the line of conduct they had seen fit to adopt, they were not 
liable under section 166. 

Actions were successfully brought against officers of the company for the 
costs of which they were entitled to indemnity from the company. The 
directors, thinking the company wronged by these actions, brought actions 
in the name of these officers against a firm of solicitors for damages for 
maintenance of the previous actions. The officers had to pay the costs of 
these new actions, but were reimbursed out of the company's moneys. 
The Court held the conduct of the directors to have been reckless and 
without excuse, and that in paying the costs of the new actions out of the 
company's moneys they had been guilty of misfeasance within section 165 
for which they were liable. 

The directors appointed a committee of three of their number to whom 
they delegated ** all and every the powers of the directors (other than the 
power to make calls)," but they did not appoint any quorum. One of the 
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1890. three subsequently resigned his directorship, and thereby ceased to be a 

*w^^ member of the conmiittee. The next day the two remaining members pur- 

Ik Rx ported to hold a meeting of the committee at which they appointed the 

HovsBHOLD director who had resigned to be manager of the company at a salary. The 

Stores Court held that the presence of the three directors appointed as committee 

Absociatiok. was necessary to the validity of the acts of the committee, and that one of 

them having resigned, the acts of the other two were invalid ; that the 
appointment of the manager was therefore invalid, and that the directors 
who concurred in making payments to the manager in respect of salary 
were guilty of misfeasance within section 165 and liable in damages, the 
measure of which was the amount of salary paid. 

A director was entitled to be repaid by the company for disbursements 
for preliminary expenses in connexion with the company. Without ever 
considering a proper account, the board allowed these expenses at 1,4432., 
for which they gave the director the company's cheque. The Court held 
that the directors who had concurred in making this payment had been 
guilty of misfeasance within section 165 and were liable to the company for 
the 1,4432. ; and that there must be an enquiry what sums were properly 
disbursed by the directors in respect of the preliminary expenses, such 
sums to be set off against the 1,4432. and the directors to be ultimately 
liable only for the balance. 
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HIS was an adjourned summons taken out under section 165 of 
the Companies Act, 1862, by the official liquidator of The Liver- 
pool Household Stores Association, Limited, asking for a declara- 
tion that Messrs. Shallcrbss, Griffiths, Prenderville, Blundell, 
Shorrock, and Clark, formerly directors of the company, were 
jointly and severally liable to pay to the liquidator all sums of 
money lost by reason of the following matters, with interest, or 
else to contribute to the assets, by way of compensation in respect 
of (1) The invalid and improper allotment of shares in the com- 
pany. (2) The allotment of shares in the company to the appli- 
cants for shares therein without communicating to such applicants 
facts which it was the duty of the directors to communicate. (3) 
Entering into a contract for the purchase of the Boyal Hotel, 
Liverpool, before any valid allotment of shares had been made, 
and payment of part of the purchase-money. (4) Entering into 
a contract for alterations to the said building before any valid allot- 
ment of shares had been made, and payment of part of the money 
due under such contract. (5) Lnproperly and negligently defend- 
ing and opposing proceedings for rectification of the register of the 
company instituted by persons whose names were entered on the 
register, but who were entitled to have their names remoyed there- 
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from, and appealing to the Court of Appeal and to the House of i890. 
Lords in such proceedings, and payment of the costs of such "pro- [^]a 
ceedings out of the moneys of the company. (6) Payment out of ^▼■bpool 
the moneys of the company of the costs of two actions in the High SroKit 
Court of Justice, Queen's Bench Division, intituled Shorrock y. 
Yates and Griffiths v. Yates, and an action in the Chancery of the 
County Palatine of Lancaster intituled Hime v. PuUen. (7) The 
improper institution of actions for calls against persons who had 
taken proceedings for rectification of the register while such pro- 
ceedings were pending, and payment of the costs of such actions 
out of the moneys of the company. (8) Improperly and negligently 
instituting an action against the proprietors of the lAverpool 
Mercury to restrain the publication of certain proceedings of the 
company, and appealing from the refusal of the judge to grant an 
injunction in the action, and payment of the costs of that action 
out of the moneys of the company. (9) Payment to the said 
M. P. Shorrock of salary or remuneration at the rate of 750L per 
annum from the 1st day of November, 1887, upon which day 
he resigned the office of director, until the 27th day of July, 
1888, when a provisional official liquidator was appointed. 
(10) Allowing calls due from the said Herbert Weld Blundell 
and from W. H. Parkinson, H. J. Hime, and A. Bobinson to 
remain unpaid, and making payments to the three last named 
persons for salary while such calls were still unpaid, without 
setting off the amount due in respect of such calls, or otherwise ' 
obtaining payment of the same. (11) Payment to the said 
M. P. Shorrock of so much of the sum of 1,443!. paid to him 
for preliminary expenses as did not represent moneys properly 
expended by him in the formation of the company (including 
commission or brokerage paid for placing shares in the company). 
(12) Payment to one Jepson of the sum of 4{. per week for a period 
of about six months without consideration. 

The Liverpool Household Stores Association was registered 
under the Companies Acts on August 81, 1887. The company 
issued a prospectus upon which the names of Messrs. Hugh 
CuUen and John Wrigley appeared as directors, and that of the 
Earl of Lathom as chairman of the board. On the morning of 
September 22, 18879 Messrs. Cullen and Wrigley tendered their 
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1890. resignations. The Earl of Lathom had never consented to be and 

IiTm Ji®'^6r was a director, but merely an honorary president. At the 

LiTBBPooL first meeting of the directors which was held on September 22, 

HOUSBHOLD 

8tobx8 1887, 81,000 shares were allotted without any notice as to the 
Association, resignations of Messrs. Cullen and Wrigley or of the real position 

of the Earl of Lathom having been sent to the applicants. In 

consequence of this a large number of the applicants instituted 

proceedings against the company to have their contracts rescinded. 

The directors thinking that the company was being unduly attacked 

then took proceedings against these applicants for the amount of 

the calls due on the shares allotted to them. Protracted litigation 

ensued and heavy costs were incurred. 

The prospectus referred to a contract for the purchase of the 
Royal Hotel, Liverpool. Although the applications for shares had 
fallen short of expectation, and the purchase of this property with 
necessary repairs exceeded all that the subscribed shares would 
produce and any amount which could reasonably be hoped to be 
raised on mortgage, still, it being practically impossible for the 
directors to go on with the business of the company unless they 
purchased the property, they decided at the board meeting of 
September, 22, 1887, to purchase it, and the contracts for the 
purchase and repairs were duly entered into. 

In 1888 actions were brought by a Mr. Luker against Messrs. 
Shorrock and Griffiths as officers of the company. The board of 
directors thinking that the company had been wronged thereby, 
Messrs. Shorrock and Griffiths instituted two actions in April, 
1888 {Shorrock v. Yates and Griffiths v. Yates), against the 
partners in the firm of Yates, Stananought & Johnson, solicitors, 
of Liverpool, to recover damages for maintenance of the actions 
which had been brought against them. The action of Shorrock v. 
Yates was tried and dismissed with costs. Griffiths v. Yates was 
not tried, but discontinued by the plaintiff who paid the costs of 
the defendants. The directors repaid Messrs. Shorrock and Yates 
the costs out of the company's moneys, and the inference from the 
evidence was that the board thinking the company wronged by the 
actions which had been brought against Messrs. Shorrock and 
Griffiths, as officers of the company, had sought by means of the 



Association. 
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actions of Shorrock v. Yate9 and Griffiths v. Yates, to make i890. 
Messrs. Yates suffer for the wrong done. ."^^ 

On October 10, 1887, Mr. Shorrock was a duly elected director. Livbrpool 
On that day, the board, at his suggestion, resolved " that all and Siorbs 
every of the powers of the directors (other than the power to make 
calls) be and are hereby delegated to Mr. Shorrock, Mr. Shallcross, 
and Mr. Griffiths as a committee intrusted with the exercise of 
such powers under clause 82 of the Articles of Association of this 
company." At a meeting of the committee held on November 1, 
1887, Mr. Shorrock tendered his resignation as a director, which 
was accepted. The two remaining directors then purported to 
elect a Mr. Broadbridge a director. On November 2, 1887, what 
purported to be a meeting of the committee was held, and there 
were present, besides Messrs. Shallcross and Griffiths, Messrs. 
Shorrock and Broadbridge ; and a resolution was passed appoint- 
ing Mr. Shorrock managing director of the company at a salary of 
7501. per annum, and 690Z. Is. lOd. was paid to him in respect of 
salary from November 2, 1887, to July 27, 1888. 

Mr. Shorrock had incurred some expenses of a preliminary 
character in the formation of the company for which he had a 
right to be reimbursed by the company, and he claimed 1,448{. in 
this respect. He produced some papers, but there was not a com- 
plete account, nor were the papers he produced seen by all the 
members of the board. They were looked over with his assistance 
by Mr. Weld Blundell, one of the directors, at a board meeting, 
and then the board resolved '* That a statement of the expenses in 
the formation of the company having been considered, the same be 
allowed at the sum of 1,943Z. and that a cheque in favour of Mr. 
Shorrock be drawn for this amount." The 5002. thus added on to 
the 1,4482. claimed was added by the directors owing to their 
thinking Mr. Shorrock's charges so moderate. Mr. Shallcross was 
no party to this resolution, and through his intervention this error 
as to the 6002., when it came to his knowledge, was repaired, and 
the 5002. was restored to the company. 

On July 27, 1888, a provisional liquidator was appointed and on 
November 9, 1888, an official liquidator, who on October 25, 1889, 
took out the present summons. 
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1890. Warmington, Q.C., and T. R. Hughes, appeared for the officiiil 

IiTbii liquidator; Henn CoUinSy Q.C., and P, 0. Lawrence; and Neville, 
LivBHPooL Q.C., and C. E. Jenkins, for the directors. 

Household 

Association. ii^KEWICH, J* I 

This being an application under the 165th section of the Com- 
panies Act, 1862, it is necessary to inquire into the purview of 
that section, and the limits of the jurisdiction thereby conferred. 
Not that the inquiry has not been made and answered many times 
before, or that I hope to add one ounce to the weight of learning 
to be found in the authorities, but as my conclusions necessarily 
depend on my apprehension of the duty and power of the Court 
under the statute, those conclusions cannot well be stated eren 
mtelligibly without some exposition of it. Taking the section as 
read, the first and obvious inquiry is whether it in any way alters 
the law, and, if so, what is the character and extent of the altera- 
tion. It has been stated by judges of all grades, including the 
highest Court of Appeal, that while giving a new remedy, that 
remedy is only in respect of old rights. This is a paraphrase, but 
I think a sufSciently fair and accurate one, of judicial opinions, 
including that of Lord Maonaghten in Cavendish-Bentinck v. 
Fenn (m), whose expression is that the section " creates no new 
ofience." But, as pointed out by Mr. Warmington, there is at 
least an apparent inaccuracy in this view of the statute, because it 
authorises proceedings by a creditor who, in some cases which 
have occurred, and in others conceivable, is allowed to recover that 
which he could not otherwise have recovered at law or in equity. 
Possibly the language of Lord Justice Likdley, in the last edition 
of his work on company law, page 695, is intended to meet this 
by saying that the clause does not create any new liability, but 
even this, I venture to say, is not perfect without some such loss 
as I have suggested, for, although there is no new liability, it is by 
the statute made enforceable by a new person. Treating the 
section as subject to this remark, creating no new offence, no new 
right, no new liability, it seems right as a matter of construction to 
say, and the decided cases authorise me to say, that there may be 
recovered by the summary process anything which might before 

(m) 12 App. Cas., at p. 669. 
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haye been recoyered by action, and that such process must not be isoo. 
limited to acts partaking of a criminal character, or otherwise, as I i^^^ 
was invited to limit it by the respondents here. It applies, I Liverpool 

Household 

think, to every case in which a misfeasance can be established. It Stores 
was urged that a misfeasance does not include nonfeasance, 
and that no complaint can be made under the statute of 
a sin of omission as distinguished from one of commission, 
and in support of this reference was made to a decision of 
Lord Justice Fby in Re Wed{/icood Coal and Iron Co. (n). It 
will be seen, however, that the language of the Lord Justice falls 
Car short of so strange a proposition. He says *' that the Legisla- 
ture plainly did not refer to cases of mere nonfeasance, except, of 
course, where there has in fact been a breach of trust." The 
whole point lies in the exception which recognises all breaches of 
trust as coming, which they expressly do, within the purview of 
the statute. What neglect, what omission, constitutes a breach of 
trust is another question, and the respondents are entitled to the 
benefit of the remark that the Lord Justice did not treat as of that 
character the neglect of directors to recover money, which, he says, 
it is plain that they ought to have at once taken steps to recover, 
but beyond this the case does not support their argument. As 
regards many of the items of complaint in the case before me the 
distinction just noticed is immaterial. There may be culpable 
negligence in omitting to consider whether a proposed act is ultra 
vires or not, but there cannot be such a thing as negligence tiUra 
vires. The nearest approach to it would be the omission to per- 
form a positive command, but even thus directors could not pro- 
perly be said to have exceeded their powers in omitting to fulfil 
them. Charges of negligence therefore do not fall within the 
ambit of an inquiry what acts are intra and what are ultra vires, or 
what is the liability in respect of breach of duty in this particular. 
I therefore propose to consider the nature and consequences of 
negligence and acts ultra vires separately. On behalf of the 
respondents here it was argued, and, having regard to the principles 
applicable and the authorities cited, I think successfully argued, 
that liability for negligence cannot properly be imputed to directors 
unless the Court is satisfied that such negligence was ''crass/' 

(n) 47 L. T. N. S. 612. 
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1890. The Latin word is morf often used, but I prefer the vulgar tongue, 
"-^ and there is classical authority for it. What is crass negligence ? 
LiTBHPooL In the first place I apprehend there must be a plain duty to do or 
^STOREr" abstain from doing a particular thing, and next there must be such 
Association, abstention from action or action such as the Court would be justified 
in holding to be mischievous or reckless. Before determining it to be 
either, the Court is bound to narrowly examine all the surrounding 
circumstances, and, I think, ought not so to determine unless 
satisfied that there was an absence of what is frequently styled 
bona fides, but what I again prefer to call honesty. One must 
credit directors of a commercial company with reasonable intelli- 
gence and acquaintance with the ordinary habits and rules of 
business by which fairly prudent men are guided in the conduct of 
their own affairs, and I do not hesitate to say that the omission to 
use that intelligence or the disregard without good cause capable 
of statement and explanation of those habits and rules is, in my 
opinion, inconsistent with honesty. On the other hand, one must 
be careful not to judge them by the easy but fallacious standard of 
subsequent events, and apart from the distinction which has often 
been insisted on and which I certainly recognise between the 
conduct of commercial business and that of the more ordinary 
affairs of life, one must also remember that in a strange and 
difficult situation different men are apt to come to conclusions as 
the poles asunder, and yet without any suspicion of dishonesty. 
This be it observed, is especially the case when it is not so much 
a particular step as the policy by which steps are to be guided that 
falls to be considered. Masterly inactivity may be prudence to one 
man desperate rashness to another ; and to show a bold front may 
approve itself to a competent judge, notwithstanding that it 
involves large expenditure, as the only rational course, when another 
not less competent deems all the dictates of reason plainly opposed 
to it. Fortunately it is not for the Court to decide, or even to 
consider, which, if either, was right, or whether, as haply may be, 
both were not in error. The tests of liability are whether the 
exercise of intelligence and discretion might reasonably have 
induced the actual conclusion, and whether intelligence and discre- 
tion were in truth, that is honestly, exercised. This is the 
position, expressed in my own language, deducible from many judg- 
ments; but reference shall be made to one only, that of Sir 
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George Jessel in In re Forest of Dean Coal Co. (o). In con- 1890. 
nection with these tests there occurs an observation which may as i^^ 
well be made here because it bears on many points under con- h^^^^^old 
sideration. Given a case of a duty not performed, on whom lies Sto&bs 
the burden of proving that the non-performance is equivalent to 
crass negligence ? Clearly I think on those who allege this con- 
clusion. But suppose that the admitted or proved facts and cir- 
cumstances justify the Court in holding that there was negligence 
of this character, but at the same time point to an absence of per- 
fect knowledge of all that occurred, so as to make it possible or 
even likely that a satisfactory explanation ought to be forthcoming, 
on whom is the blame for the want of that information and the 
consequent result to fall ? Here, I think the burden is shifted, 
and those who seek to exculpate themselves are bound to justify 
the verdict which they ask the Court to find. I hold that directors 
ought to place on record, either in formal minutes or otherwise, 
the purport and effect of their deliberations and conclusions, and 
that if they do this insufficiently, or inaccurately, they cannot 
reasonably complain of inferences different from those which they 
allege to be right. I am far from saying that, as against directors, 
the Court ought to make any hostile presumption of conduct or 
action, but I think it may and ought to make fair inferences from 
the proved facts, albeit there is suggested a supplemental and 
probable statement unsupported by evidence. Passing to the 
acts done ultra vires, I must premise that, for the purpose of the 
single question arising on this class only, it is immaterial to 
inquire whether they were beyond the powers of the directors 
or were beyond the powers of the company also. Acts beyond 
the powers of the directors, but within the powers of the 
company, may be confirmed by the company, and if there be 
evidence to show that any particular act complained of was 
thus confirmed, no liability can ensue therefrom. The point 
to be determined is whether the rule applicable to acts of negligence 
is likewise applicable to acts of this character, or, in other words, 
whether directors who have transgressed their powers can be 
acquitted of liability on the ground that they considered the 

(o) 10 Ch. D. 460. 
O.O.— VOL. n. Q 
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1890. position in which they were placed, and the instrument of their 

j^y^ charter, and honestly concluded that they had authority to do what 

Liverpool ^as proposed and done. It was admitted on the part of the re- 

HOUABHOLD JT iT ^ i 

Stoubs spondents that liability would or might follow transgression not thus 
excused, but it was urged that an excuse of this kind supported by 
facts is sufficient, or, in other words, that here, as in the other class 
of cases, crass negligence must be proved or the indictment will 
fail. There being no room for denial that this excuse has not 
availed trustees of wills and settlements, it was attempted to rely 
on the distinction often noticed between such trustees and directois 
who, it has been broadly stated, are not trustees. It. is a pity to 
confuse argument by a battle of words. What matters it that 
directors cannot properly be styled trustees in the generally accepted 
sense of the term, if, as undoubtedly is the case, they are intrusted 
with powers exercisable on behalf of others, and for the exercise of 
which they are therefore accountable to those others ? There is a 
dark shade of responsibility attaching to trustees by reason of 
judicial decisions and propositions of text-writers from which 
directors naturally wish to escape, but the responsibility rests for 
its ultimate sanction on the broad basis of the law respecting 
principal and agent, and no one has yet had the courage to argue 
that directors are not agents, or that the limit of their agency is not 
the mandate of their principals. Why, if they transgress this 
limit and purport to exercise powers not thereby conferred, should 
they not be held, as other agents, liable for loss occasioned by their 
improper conduct ? No answer was attempted to the question 
beyond that which has again and again been treated as futile. It 
was directly raised in Joint Stock Discount Oompany v. Brovm (p), 
and, after an argument in support of the directors' view equal in 
power to any to which ever I listened at the bar, was decided 
adversely to them. I am not aware that there ever has been any 
substantial departure from the judgment of Lord Justice James. 
Sir George Jessel, as Master of the Rolls, referred to it with 
approval in MarzettVs Case (g), when he noticed to reject the argu- 
ment that a director was not liable because he was an honest man, 
and also mentioned, what has perhaps been sometimes overlooked, 

{p) L. B. 8 Eq. 381. {q) 42 L. T. 206 ; 28 W. R 641. 



HIGH OOTJET OF JUSTICE. 227 

that there mast be imputed to him special knowledge of the i890. 
basiness which he has nndertaken. In the Court of Appeal j^j^ 
Marzetti's fault was, I think, ree^arded rather as failure to exercise Livbrpool 
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discretion than as an excess of authority, but the decision was Stores 
affirmed. An equally strong and perhaps even more pointed state- 
ment of the law on this subject by the same authority (Sir George 
Jessel, Master of the Bolls) is to be found in In re National Funds 
Assurance Co, (r). It is in a passage on p. 128, which was quoted 
and relied on by Mr. Justice Kay in In re Oxford Benefit Building 
and Investment Society (s) ; and to these authorities may be added 
many others of the same character. There are undoubtedly to be 
found in other decisions, and there may even be extracted from those 
aboye quoted, words and sentences indicating a lenient view towards 
those who, while intending to do what is right, are, through no 
moral fault of their own, induced, by misconception of their position, 
misconstruction of language, or other like error, to do what is 
wrong. An illustrative instance of this may be taken from the 
judgment of Vice- Chancellor Bacon in London Financial Associa- 
tion Y. Kelk (t). I do not think that any one of these judges 
intended in any wise to controvert the general proposition that 
directors, like other agents, are liable for loss occasioned by acts in 
excess of authority. Probably they all intended to recognize, as, 
from his comments on Joint Stock Discount Company v. Brown (ti) 
and FlitcrofVs Case {v), and his comparison of those cases with the 
one before him, it is clear that the yice-Chancellor recognized, 
degrees of culpability and of consequent relief. Pickering v. Stephen- 
son {w) is a good example of the practical application of that view. 
I have no doubt that the refusal of the Yice-Chancellor Wiceens to 
order repayment of the money there in question was justified to his 
mind by the combination of good faith on the part of the directors 
attacked, and the small possible benefit accruing to those attacking 
them, and in this I am supported by the judgment of Mr. Justice 
Kat in In re Faure Electric Accumulator Co. (a;), where he declined 
to exercise a like discretion, because there was a substantial fund, 
notwithstanding that he had before followed it in a case of close 

(r) 10 Ch. D. 118. (r) 21 Ch. D. 619. 

1$) 35 Ch. D. 512. (w) L. R. 14 Eq. 322. 

(0 26 Ch. D., at p. 144. \x) 1 Meg. 99 ; 40 Ch. D. 141. 

{u) L. R 8 Eq. 381. 
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1890. similarity : Stvddert v. Grosvenor (y). But if Pickering v. Stephen- 
.^"^ son (z) is an example of the departure by the Court from the strict 

Liverpool application, under special circumstances, of legal principles, it also 
Storbs contains a clear and valuable exposition of them by a master hand. 

A880CIATI0N. tjj^gj.^ jg Qj^Q other general remark to make before dealing with the 

detailed claims. The remedy given by the 165th section of the 
Companies Act, 1862, is strictly one for the recovery of damages. 
It is impossible to read the section without seeing that the Legis- 
lature never contemplated proceedings under it merely for the 
purpose of establishing the misconduct of directors or for any other 
purpose except that of making directors or other officers repay for 
the benefit of creditors or contributories moneys which those 
creditors or contributories had lost by reason of their misfeasance. 
As said by Lord Herbchell in Cavendish Bentinck v. Fenn (a) there 
cannot be nominal damages for breach of duty under the 165th 
section as there may be in a common law action. It follows that 
the complainant is bound to prove loss occasioned by the acts com- 
plained of, loss to himself if he be a creditor or a contributory, loss 
to the company, and, through the company, to the creditors or con- 
tributories if he be the liquidator. It is therefore necessary at every 
stage of such proceedings as these to bear in mind that it is not 
sufficient to inquire whether the directors have acted with crass 
negligence or in excess of their powers, but one must see further 
that this negligence or excessive act has resulted in loss, or the first 
inquiry becomes useless. And of course in determining what, if 
any, loss has resulted, the Court must be guided by the ordinary 
rule that loss to be recoverable as damages must be the proximate 
and not remote effect of the cause to which it is traced. 

Having now stated what in my opinion are the principles and 
rules by which the Court ought to be guided in considering charges 
of misfeasance against directors under the 165th section of the 
Companies Act, 1862, and having commented so far as it has 
seemed necessary to do so on some of the cases bearing on the 
subject which may be taken as fair illustrations of the class, I 
proceed to deal with the particular points raised by the summons 
before me. Having regard to the long preface I may safely do this 

(y) 33 Ch. D. 628. («) L. E. 14 Eq. 322. (a) 12 App. Caa. 662. 
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without attempting to give elaborate reasons for my decision on X890. 

each point as it occurs, and it must be understood that whatever is j^^ 

said has reference to the preface. With one exception I will deal Livbbpool 

Household 
with the several points in the order of the summons — (1) The Stores 

invalid and improper allotment of shares in the company. Under ****^^"°** 
this head there arise many questions of importance and interest, on 
some of which it is necessary or convenient for me to express an 
opinion. Others, however, may be avoided, and especially the 
question whether the allotment was valid in point of law, or in 
other words, whether it was tdtra vires those by whom it was made 
or purported to be made. I shall assume, without deciding, that 
the persons who purported to make the allotment were directors 
assembled at a board meeting properly convened for the purpose, 
and that the resolution approving it was passed in the presence of 
a quorum of directors qualified to take part in the business. It 
will presently appear why I make this assumption instead of dis- 
cussing any of the points involved in it. Are the directors who 
made the allotment liable for making it on the ground of crass 
negligence ? Applying the principles above mentioned to the cir- 
cumstances of the case I have no doubt that this question ought to 
be answered in the negative. The applications fell short of expec- 
tation, the company was practically committed to purchase property 
the price of which with necessary repairs exceeded all that the sub- 
scribed shares would produce and any amount which could reason- 
ably be hoped to be raised on mortgage, and two directors, whose 
services were accounted of special value, had resigned their seats on 
the board. Under these circumstances it required a vast amount 
of confidence in the concern to justify so important a step in 
advance as the allotment of shares, and ordinary prudence would 
have dictated delay. But without repeating what I have already 
said, or what is to be found in the utterances of other judges, I 
cannot hold these considerations conclusive. I know that there was 
some discussion, and if it were not so deliberate as it ought to have 
been, and if the reasons urged against allotment were not the best 
possible, .or were not put forward in the most forcible manner, 
yet I cannot hold that there was not an honest wish and intention 
to proceed on commercial principles and with a view to commercial 
Bucoess. There were cited to me, in addition to others not so 
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1890. directly bearing on the point, two cases which it was urged 

^^^ justified a conclusion of crass negligence and consequent liability. 

LiTEBPooL These were Howbeach Coal Co. v. Teague (b), and Elder v. New 

Household 

Stores Zealand Land Improvement Co. (c). In the first Baron Mabtim 
ociATioN g^^pyggggj himsolf iu language which I take to mean that if a sub- 
stantial proportion of the nominal capital of a company be not 
subscribed for the directors cannot properly continue the business, 
and in the second, Vice-chancellor Malins held that directors 
were not justified '' in going through the farce of allotting only 
900 shares of the value of 180,00OZ. in a company which required 
on their own estimate at least 250,000Z/' If Baron Mabtin*s 
opinion means more than I have construed it to mean I should 
hesitate to adopt it, but thus construed it seems to me to be sound 
alike in common sense and law. I can conceive a case in which 
the allotment of a ridiculously small proportion of shares might 
be cogent and practically conclusive evidence of recklessness ; but 
short of such a circumstance, which excludes discretion, I think 
that the Court ought not to do more than take the proportion of 
shares subscribed for into consideration together with the other 
circumstances of the case in determining whether the directors 
have or not discharged their duty. The case before Vice- 
chancellor Malins may be supported as an illustration of such 
an extreme instance as above suggested, and also on the ground that 
by their published estimate the directors had prejudged the question 
what amount of capital was required and could not afterwards be 
heard to say that the small amount subscribed for was sufficient. 

Irrespective of all this, the allotment of shares cannot be 
made a subject of complaint under the 165th section. Even 
assuming the allotment to have been both invalid and improper, 
what was the loss to the company ? It is difficult to say that any 
loss was occasioned to the company by contracts the only direct 
result of which was that money was paid to the credit of the com- 
pany's banking account. True it is that the allotment would never 
have been made except with a view of incurring liability in the 
purchase of property and the expenditure which may be taken to 
have ultimately resulted in loss, and true also that it may be taken 

(6) 6 H. & N. 151. (c) 30 L. T. N. S. 284. 
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to have provoked litigation which proved costly ; but any such loss i890. 
is too remote for recovery as damages consequent on allotment. iITkb 
(2) The allotment of shares in the company to the applicants for Litbrpool 

. M^ y s^i^ Household 

shares therein without communicating to such applicants facts Stobss 
which it was the duty of the directors to communicate. What I 
have said under the preceding head disposes of this claim. I wish, 
however, to add that, apart from that, I do not see how it could 
succeed. The retirement of Messrs. Cullen and Wrigley from the 
board was likely to shake, as it indeed did shake, the credit of the 
company, and was likely to be, as it in fact was, an objection on the 
part of some subscribers to the allotment of shares ; but I cannot 
see that these notions ought necessarily to have occurred to the 
directors, or that, if they had ocQurred (which they apparently did 
not) to their minds, they ought to have prevailed against other 
reasons deemed sufficient for an immediate allotment. (8) Enter- 
ing into a contract for the purchase of a piece of land and the 
building thereon known as the Boyal Hotel, Dale Street, in the 
city of Liverpool, before any valid allotment of shares had been 
made, and payment of part of the purchase-money due under such 
contract and interest on the amount remaining upaid. What I 
have already said really disposes of this point also. It must not 
be forgotten that the purchase of this particular property was 
mentioned in the prospectus, and that it was practically im- 
possible for the directors to go on with the business of the 
company at all unless they determined to purchase that property. 
That, of course, did not absolve them from the duty of exercising 
honest discretion on the question whether they should purchase 
the property or not, but it really made that question and the other 
parts of the same question. I think that both parts were con- 
sidered, and tl\at I must take their conclusion to have been thai 
it was worth while to go on with the business of the company. 
Here there certainly was loss occasioned by what is now admitted 
to have been an important error of judgment, but for loss so 
occasioned the directors cannot be held liable. (4) Entering into 
a contract for alterations to the said building before any valid allot- 
ment of shares had been made, and payment of part of the monies 
due under such contract. This is entirely covered by the preceding 
remarks. Having determined to go on with the business of the 
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1890. company, and with a view to that bnBiness to purchase the 

f^ building, they cannot be said to have been wrong in doing 

LiTBiiPooL what is here complained of. If the initial step had been held 

Stores Wrong SO as to impose liability, this also woold have been held 

Ajsociation. ,^^Qjjg yj^^ fjjQ Bsme consequences. The rule must hold good 

in favour of the directors. (6) Improperly and negligently 
defending and opposing proceedings for rectification of the 
register of the company, instituted by persons whose names 
were entered on the register, but who were entitled to have 
their names removed therefrom, and appealing to the Court of 
Appeal and to the House of Lords in such proceedings, and 
payment of the costs of such proceedings out of the monies of 
the company, and (7) the improper institution of actions for calls 
against persons who had taken proceedings for rectification of the 
register while such proceedings were pending and payment of the 
costs of such actions out of the monies of the company. Not with- 
out hesitation have I come to the conclusion that the directors 
cannot be ordered to pay these costs. I thus express myself 
because the costs must be the measure of loss to the company 
occasioned by the proceedings here mentioned. They may have 
done the company harm in other respects, but as regards loss 
ascertainable in pounds, shillings, and pence this is necessarily 
the limit. What has made me hesitate is the doubt whether the 
directors ought to be credited in this matter with discretion 
deliberately exercised for the benefit of the company. That 
they thought that the company was unduly attacked, and that 
in somewhat hasty temper they determieed on measures of reprisal 
I have no doubt, and their conduct strikes me as bordering on the 
. reckless ; but they may well have considered, and, on the whole, 
I must give them credit for having considered, that only in this 
way could the company be maintained, if at all. The alternative 
was to sunmion the shareholders and to ask them whether, under 
the circumstances, it would not be better to wind up the company, 
and, judging their conduct by the event, it is reasonably clear 
that this is what they ought to have done, and it is difficult to dis- 
cover any cogent reason against it. But I must not judge of their 
conduct by the event, and I must not guess reasons not apparent 
or properly inferred from the evidence. The rule laid down by 
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Lord Hersohell in Cavendish Bentinck v. Fenn {d) must be my 1890. 
guide. He is considering a case where the alleged misfeasance by j^^^ 
a director was his entering^ into a transaction in which he was Literpool 

° Household 

interested without communicating to his co-directors the fact that Stokbs 
he had such an interest, and Lord Hebschell says: — "It seems ^^iatio 
to me that it must rest with those who allege the misfeasance to 
prove that element which is an essential element to make out mis- 
feasance at all." I was asked to find evidence of recklessness, if 
not in the institution of proceedings, at least in their prosecution 
through different Courts and under circumstances which gave but 
little hope of success ; but it is extremely difiScult to draw a line 
beyond which litigation until then justifiable becomes reckless, and 
I do not find the means of drawing that line here. (6) Payment 
out of the monies of the company of the costs of two actions in 
the High Court of Justice, Queen's Bench Division, entitled 
Shorrock v. Yates and Griffiths v. Yates, and an action in the 
Chancery of the County Palatine of Lancaster intituled Hime 
V. Ptdlen. As regards the last of these cases, Hime v. PuUen, 
there is no evidence that any money was paid by the company for 
costs, and no more need be said about it. As regards the other two 
actions, Shorrock v. Yates and Oriffith v. Yates, I have hesitated, 
as under claims (5) and (7), and for similar reasons. My conclu- 
sion, however, is different. It was urged that the actions against 
Messrs. Shorrock and Griffiths, and which were said to have been 
maintained by Messrs. Yates, were actions against them as officers of 
the company, and that they were entitled to be indemnified against 
the costs thereof. That is undoubtedly true, and if it had been 
necessary or reasonably expedient for Messrs. Shorrock and 
Griffiths to sue Messrs. Yates in order to recover those costs, 
no fault could have been found with the directors for under- 
taking the burden of their suit to the exoneration of the nominal 
plaintiffs. This, however, was not what really occurred. The 
actions against Messrs. Shorrock and Griffiths were at an end, 
and the indemnity of the company was sufficient for them. 
There was no occasion for them to proceed against Messrs. 
Yates, and the most favourable mode of viewing the directors' 

((2) 12 App. Gas. 661. 
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1890. condnct is to regard them as having determined to recover throngh 
Inm Messrs. Shorrock and GriflBths costs which they had, as they 
LnrERPooL thought, improperly been ordered to pay. I iSnd no evidence 
Stores that this was, in truth, what was done. My inference from the 
facts is that the directors thonght themselves, or, if yon will, the 
company, wronged by Messrs. Yates, and thought that by these 
proceedings they could make those gentlemen suffer for the wrong 
done. It is no more than an inference, but to my mind it is the 
irresistible inference from the facts, and I hold the conduct of the 
directors to have been reckless and without excuse. If that be a 
correct conclusion, it follows that the moneys expended on the cost 
of those two actions were improperly expended in breach of the 
duty of the directors to the shareholders, and that the directors 
were guilty of a misfeasance, for which they must be held liable. 
(8) Improperly and negligently instituting an action against the 
proprietors of the Liverpool Mercury to restrain the publication of 
certain proceedings of the company, and appealing from the refusal 
of the judge to grant an injunction in the action and payment of 
the costs of that action out of the money of the company. A 
motion for injunction in this action was heard by me. After much 
consideration I came to the conclusion that it was not a case in 
which an order restraining an alleged libel could be made, and the 
Court of Appeal were of the same opinion. There were, however, 
facts which made the contention of the plaintiff company at least 
plausible, and having now been told that the newspaper editor after- 
wards behaved properly in that respect, I may mention his refusal to 
give the reasonable undertaking asked of him as to a great extent 
justifying the proceedings of the company. Perhaps those pro- 
ceedings may be described as bold, but I thought then, and I think 
still, that the directors were in a position of embarrassment, and 
I can scarcely blame them for having thought a bold course prudent. 
At any rate, I cannot hold them liable in damages. (9) Payment 
to the said Marcus Percy Shorrock of salary or remuneration 
at the rate of 750i. per annum from the 1st day of November 
1887, upon which day the said Marcus Percy Shorrock resigned 
the oflSce of director until the 27 th day of July, 1888, when a pro- 
visional official liquidator was appointed. The precise language 
of this claim as regards the alleged date of commencement of 
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liabilities preclades the necessity of inquiring into the first isoo. 
appointment of Mr. Shorrock as managing director, and I am i^^ 
relieved from the examination of proceedings of the directors. Litbrpool 

, . HOUSBHOLD 

which, to say the least, do not appear to have been in strict Storbs 
accordance with the arfcicles of association. I assume that on the 
10th of October, 1887, Mr. Shorrock was an ordinary director of 
the company, properly elected. On that day the directors, at his 
suggestion, appointed a committee of management, and it is worth 
while to notice the precise terms of the resolution. It runs 
thus : — " Besolyed that all and every of the powers of the directors 
(other than the power to make caUs) be and are hereby delegated 
to Mr. Shorrock, Mr. Shallcross, and Mr. Griffiths as a committee 
entrusted with the exercise of such powers under clause. 82 of the 
articles of association of this company.*' It was not argued that, 
although the directors thus delegated all their powers with one 
exception to the committee, such delegation exceeded their autho- 
rity, and it must be assumed that it did not. But it is to be 
observed that they did not purport to appoint a quorum, and they 
must therefore, I think, be taken to have intended that whatever 
the committee did should be done in the presence of all three 
members. I do not intend to say that unanimity would be 
required to make their acts valid, but that a meeting from which 
any one was absent would not in point of law be a meeting of the 
committee. I further think — though perhaps it is not necessary 
to decide this point — ^that the powers delegated, notwithstanding 
their universality, did not include the appointment of other 
members of the committee, either in addition to the original 
members or to fill a vacancy. I doubt whether they authorized the 
election of a director. At a meeting of the committee held on the 
1st of November, 1887, Mr. Shorrock tendered his resignation as 
a director, which was accepted. From that time forward he 
necessarily ceased to be a member of the committee. He was 
appointed a member thereof as a director, and because he was a 
director, and when he ceased to fill one character it follows as a 
matter of course that he also ceased to fill the other. The com- 
mittee, however, continued to act, and I regard its acts as wholly 
without authority. It is immaterial to inquire whether Mr. 
Shorrock took part in them or not. He was a stranger whose 
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1800. presence at the meetings of the committee might excite suspicion, 

^^^ but could not be of any assistance in point of authority. At the 

Liverpool meeting of the 1st of November it was purported to elect Mr. 

Household 

Stokes Broadbridge a director of the company, and on the following day 
it was purported to add him to the committee. From what I have 
said it follows that he also was a stranger, but apparently the 
resolution on which this claim depends was passed at the meeting 
of the 2nd of November, 1887, before this addition to the com- 
mittee was made, and that point, therefore, is of less importance 
than might otherwise have been the case. At the meeting of the 
2nd of November, 1887, there appear from the minute-book to 
have been present Messrs. Shallcross, Griffiths, Shorrock, and 
Broadbridge, or in other words the two remaining members of the 
committee and two strangers. In my judgment they were power- 
less, but they purported to pass a resolution appointing Mr. 
Shorrock managing director of the company at a salary of 750Z. 
per annum, subject to three months' notice on either side, and it is 
on this resolution and the payments made by virtue thereof to 
Mr. Shorrock that the present claim is founded. There was an 
interesting argument on the point, and reference was made not 
only to the articles of association, but to some decisions in which 
the powers of directors have been discussed and to instances, other 
than joint stock companies of governing bodies and committees. 
I am far from saying that the argument was not unique, but I do 
not find it necessary or advantageous to depart &om the broad 
lines which I have above laid down. My conclusion from them 
is that although this committee might have appointed a managing 
director, and it is even possible, notwithstanding the general rule 
against a director taking part in a matter in which he is personally 
interested, might have appointed one of their own body managing 
director and fixed his remuneration, yet two members out of three 
could not do it, and that when the committee was reduced to two the 
authority was gone. It follows that the appointment was bad and 
all payments of the salary made thereunder were unauthorized. It 
follows also, in my judgment, that all directors who concurred in 
making such payments were guilty of misfeasance and are liable 
in damages, the measure of which, subject to a set-ofif to be here- 
after noticed, is the amount of salary paid. (10) Allowing calls 
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due from the said Herbert Weld-Blundell and from William Henry i890. 
Parkinson, H. J. Hime and Alfred Robinson, to remain unpaid, i^^ 
and making payments to the three last-named persons for salary i^^^'^°^^ 
while such calls were still unpaid without setting oflF the amount Stores 
due in respect of such calls or otherwise obtaining payment of the 
same. I will say no more on this point than that, applying to the 
circumstances in addition to more general rules those directly 
applicable from the judgment of Sir George Jessel in In re 
Forest of Dean Coal Co. {e), which I have already cited, and is 
one of great yalue on this branch of the law, I cannot fix the 
directors with liability for the loss (for there appears to have been 
loss) incurred. (11) Payment to the said M. P. Shorrock of so 
much of the sum of 1,4482. paid to him for preliminary expenses as 
did not represent moneys properly expended by him in the forma- 
tion of the company (including commission or brokerage paid for 
placing shares in the company). 

[His lordship stated the facts relating to the payment of the 
1,9482. to Mr. Shorrock, and the repayment by him of 500Z., and 
continued :] 

Taking all the circumstances into consideration, ought I to 
conclude that the balance, 1,4482., was properly paid to Mr. 
Shorrock ? I think not. If an account had been produced to the 
directors, and had been examined by them or a committee, and 
there was evidence to show that they had exercised discretion 
thereon, it would not be part of my duty closely to examine the 
details, or to say that particular items ought not to have been 
allowed or ought to have been reduced. I will go further, and add 
that I should not have thought it right to expunge small items 
from a regular and otherwise proper account, fairly examined by 
reason of doubt whether from a legal point of view they had a 
place therein. But it seems to me that the directors accepted Mr. 
Shorrock's total as moderate, and took no pains even to assure 
themselves on that fact, still less to ascertain how it was made up. 
li^ is possible that on inquiry Mr. Shorrock may prove to have been 
entitled to the whole sum, but in the meantime the directors must 
be held liable for the sum improperly paid out of the assets of the 
company. (12) Payment to one Jephson of the sum of 42. per 

(«) 10 Ch. D. 450. 
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1890. week for a period of about six months without consideration. No 

IiTm evidence was offered under this head, and I need say no more about 

LiTBRPooL it. In the above remarks I have treated all the directors as equally 

HOUSBHOLD , ... ^ */ 

Sto&bs liable or free from liability, but it was admitted at the outset that 
Dr. Clark, who was absent from England till March 15, 1888, could 
not be made liable for payments made before his return, and there- 
fore not for the 1,443Z. The declarations of liability and the 
inquiries to be directed in consequence thereof must be so framed 
as to protect him to this extent. Those declarations will be that 
the directors are liable to make good (1) the payment of costs in 
the two actions of Shorrock v. Yates and Griffiths v. Yates ; (2) the 
payment of Mr. Shorrock's salary as managing director ; and (3) 
the payment of the 1,448/., and there must be inquiries what sums 
were paid out of the moneys of the company under each of these 
three heads. There will be further inquiries what, if anything, 
ought to be allowed to Mr. Shorrock for his services in the manage- 
ment of the company's business over and above his remuneration 
as a director, and what sum was disbursed by him in preliminary 
expenses which ought to have been paid by the company. What- 
ever is certified in answer to these two inquiries will be set off, one 
against the liability for salary and the other against the liability 
for the 1,443/., and the directors will ultimately be liable only for 
the balance and the costs of the two actions. [His lordship con- 
cluded by dealing with the costs of the present proceedings.] 

Solicitors : Barrell, Rodway, Barrell and Wilkinson, Liverpool. 
Tyrer, Kenion, Tyrer and Simpson, Liverpool. 
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Sefoab 

Wvnding-wp — LiquidcUor bringing Action — Discovery refused cls Premature — Cotton L.J., 

Attempt to obtain Discovery by means of an Examination under sec, 115 Bowbn, L.J., 
of Qmpanies Act, IS62— Discretion of Court. ^^^lh'^' 

The liquidator of a company obtained leave to bring an action against ^"^^ 
another company. In that action, the secretary of the defendant company was 
ordered to make an affidavit of documents, but the Court refused to allow 
the liquidator to administer interrogatories to the secretary before the state- 
ment of defence had been delivered. In the meanwhile, the liquidator 
obtained leave to examine the secretary under section 115 of the Companies 
Act, 1862, and in the course of the examination put to him a question 
which admittedly went simply in aid of the discovery which would be 
given in the action. On this ground the secretary refused to answer the 
question and the matter was referred to the judge (Kekewich, J.), who 
ordered him to answer. The secretary appealed. 

Heldf that section 115 gives no right to a liquidator to obtain discovery 
under it ; that the examination and the questions to be put are in the discre- 
tion of the Court ; that there was no evidence to show that the order to 
answer could at that stage be properly wanted for the purpose of the 
winding-up, and that the order must therefore be discharged. 

Senible, a person ordered to attend for examination under section 115 has 
a locus standi to appeal against the order. Observations of M. R. in In re 
Gold Co., 12 Ch. D. 77, doubted. 



T 



HIS was an appeal from an order of Mr. Justice Keeewioh, 
sitting for Mr. Justice Kay. 

The North Australian Territory Company was incorporated 
mider the Companies Acts, and was formed to acquire an estate in 
Australia. The vendors were a Mr. Fisher and his mortgagees, an 
Australian company called Goldsbrough, Mort & Co., having an 
office in England, with an English board of directors. By the 
agreement of purchase, the consideration was to he paid partly in 
cash and partly by the issue of debentures of the purchasing 
company to Goldsbrough, Mort & Co. These debentures not 
having been issued, Goldsbrough, Mort & Co. commenced an action 
for specific performance in Australia. On August 9, 1889, the 
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1890. North Australian Territory Company passed resolutions for a volun- 
hTiiB **^y winding-up, and a supervision order was subsequently made. 
NoETH In November, 1889, the liquidator, by leave of the Court, com- 

AUSTRALIAN 

Tebbitort menced an action against Goldsbrough, Mort & Co., claiming 
rescission of the agreement of purchase on the ground of misrepre- 
sentation, damages, and repayment of the cash paid under the 
agreement. In this action an order was made by Mr. Justice Kay 
on March 7, 1890, directing Mr. W. B. Hervey, the secretary in 
London of Goldsbrough, Mort & Co., to make an affidavit as to the 
documents in the possession of that company, but refused leave to 
the liquidator of the Australian Territory Company to deliver in- 
terrogatories for the examination of the chairman and of the secre- 
tary (Mr. Hervey) of the defendant company, until after delivery of 
the statement of defence. Subsequently, but before the delivery of 
the defence, and before the time limited for so doing had expired, 
the liquidator applied for and obtained an order under section 115 
of the Companies Act, 1862, for the examination of Mr. Hervey (/)• 
During the course of the examination Mr. Hervey objected to 
answer a question put to him, as being asked merely for the purpose 
of the pending action against Goldsbrough, Mort & Co., and in 
that way obtaining the information which, owing to Mr. Justice 
Eay's order, could not at that stage of the action have been obtained 
by interrogatories. The matter was referred by the examiner to 
the judge, and Mr. Justice Kekewich, sitting for Mr. Justice 
Kay, ordered Mr. Hervey to answer the question. Mr. Hervey 
appealed. 

Latham, Q.C., and Pollard, for the appellant : — 

The liquidator is making use of section 115 to obtain information 
for the action against the company of which Mr. Hervey is secretary, 
which information Mr. Justice Kay has in that action held it would 
be premature to give at this stage. The section is not being used 

(/) Section 115 provides : — " The effects of the company, or supposed to 

Court may, after it has made an order be indebted to the company, or any 

for winding up the company, summon person whom the Court may deem 

before it any officer of the company capable of giving information concern- 

or person known or suspected to have ing the trade, dealings, estate or effects 

in his possession any of the estate or of the company • » . . " 
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for its legitimate object. Mr. Hervey answered all questions which i890. 
came properly within the scope of the section, but the Court will iJTrb 
not compel him to answer this question : In re Metropolitan Bank. Noeth 

AuSTHALIAir 

Heiron^s Case (i). It is true that Mr. Hervey did nofc appeal from Tbrritoet 
the order directing his examination under section 115, but he had 
no ground for so doing, as he could not tell beforehand what 
questions might be properly put to him. Whether he would have 
had any right to appeal is not clear : In re Oold Co. (k), In re 
Silkstone and Dodworth Co., Whitworth's Case (I). [They also 
referred to Massey v. AUen (m), and In re Metropolitan Electric 
Light Co., Leaver's Case (n). 

Renshaw, Q.C., and C. E. E. Jenkins, for the liquidator : — 

We admit that the question was put to obtain information in the 
action. Still the wording of section 115 is wide enough to enable 
us to do this. Mr. Herrey is not entitled to refuse to answer a 
question relating to matters in dispute in the action : In re Contract 
Corporation, Bateman's Case (o). If Mr. Hervey did not wish to 
be examined while the action against his company was in its 
present stage, he should have obtained an order postponing his 
examination, as was done in In re Imperial Continental Water 
Corporation (p). 

Cotton, L.J. : 

This is an appeal from an order directing the secretary of the 
defendant company to attend at his own expense, and to answer the 
question which has been put to him, and which he declined to 
answer. Is that right ? We have not now to decide whether a 
person summoned under section 115 has or has not any loctbs standi 
to appeal against an order made under that section. I do not, 
however, express any opinion at all favourable to the view that he 
cannot in a proper case appeal, because it seems to me that it will 
be wrong to say that when a person is examined, not as a witness 

(t) 15 Ch. D. 139. (n) 51 L. T. N. S. 817. 

(ib) 12 Ch. D. 77. (o) 15 L. T. N. S. 263 ; 15 W. R. 

ll) 19 Ch. D. 118. 118. 

(m) 9 Ch. D. 164. (p) 33 Ch. D. 314. 

0.0. — ^VOL. U. 
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1890. in an action, and not for the purpose of giving evidence in the 
IjTre cause or action, but for the purpose of giving information to a 
North liquidator of a company, he cannot appeal to ascertain whether the 
Teukitory order has been properly made or not. But that is not the question 
we have to decide now. Mr. Hervey, having been summoned to 
be examined under section 115, has refused to answer a particular 
question, and the judge has made an order compelling him to 
attend at his own expense and answer the question. I think 
sufficient regard has not been paid to the words of the section, 
which are, '^ the court may after it has made an order for winding- 
up the company summon before it any officer of the company," or 
any other person to attend and be examined, and give any informa- 
tion he can with reference to the company which is being wound 
up. That shows, as I pointed out in Heirons Case (q), that it is 
a matter in the discretion of the Court, and not a matter of right 
in any person. In the present case a question has been put, which 
is admittedly put simply for the purpose of obtaining information in 
the action which has been brought by the liquidator against the 
defendant company, whose secretary Mr. Hervey is. It is very true 
that Mr. Hervey could not at first know what questions would be 
put, and, in my opinion, if questions are put under the powers 
given by this section which ought not in the opinion of this Court 
to be put, we ought, under the circumstances of the present case, 
to interfere. As a general rule, where liberty is given — ^not to the 
liquidator — but to a creditor or contributory to examine under this 
section, the Court does direct what questions shall be put in exam- 
ination ; but in the case of the liquidator the Court does not 
generally direct what questions shall be put, but it trusts the 
liquidator. I should certainly do the same, unless I considered 
that questions were being put which, in the particular circum- 
stances of the case, ought not to be put by the liquidator, even 
although trusting him to put only such questions as were necessary 
in the interests of the company. I do not say that the questions 
put in the present case are in no way in the interests of the 
company ; they are no doubt put in the interests of the company 
with reference to the action which has been brought by the 

(q) 16 Ch. D. 139. 
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liqnidator, but, except with the yiew of enabling the company in isoo. 
liquidation to get judgment in that action, the questions put do not j^^ 
in any way tend to assist the interests of the company in the liqui- North 
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dation. In that action an order has been obtamed by the liquidator Terhitort 
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as against the defendant company, requiring the secretary of that 
company to make an affidavit of documents, but the judge held that 
it was premature at that stage of the action to make an order for 
production of those documents, and also that it would be premature, 
until the further progress of the action, to require the defendant 
company — by its secretary it may possibly be — to answer inter- 
rogatories which the plaintiff company desired to put. 

As was pointed out by Lord Justice Bowen in the course of the 
argument, the present proceeding is really an attempt to act 
contrary to that order, to get round it, and by a side wind as it 
were, by means of section 115, to do what the judge refused to do. 
That order has not been appealed from, and we must take it to be 
a right order, and in my opinion it would be wrong in the present 
case to allow the liquidator, by means of section 115, to get dis- 
covery and inspection which the judge by that order has held it 
would be premature to give. I do not at all say that circumstances 
may not occur when it may be right for the liquidator to put this 
question ; the only question, however, which we have now to decide 
is whether Mr. Justice Keeewich was right in requiring the secre- 
tary to attend and answer this question. I think he was wrong in 
that, and although the only order we make is that the order made 
by him be discharged, yet I express my opinion that under the 
existing circumstances it will not be right to put to Mr. Hervey, 
who is being examined, any question relating to the matters in 
question in that action. We have nothing properly before us to 
shew that this question can in any way benefit the interests of the 
company in liquidation, except by assisting them to get a judgment 
in that action. 

BowEN, L.J. : 

I am of the same opinion. The section put in motion in the 
examination of a person under such circumstances is a section 
which places the decision as to examination and as to its limits 
within the discretion of the Court. That being so, I do not think 

K 2 
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1890. that we ought to attempt beforehand to classify all the occasions 
IiTkb ^V^^ which it may be proper to make such an order, nor to classify 
North qj categorize all the occasions on which it may be unwise to make 

Australian ° •' 

Territory such an order. We ought not to fetter the discretion of the Court 
in the future. But it does not follow from that that nothing can 
be said on the subject which may not be worthy the attention of 
those who have to put in motion this section. In the first place it 
is to be observed that the section is an extraordinary section. It 
is an extraordinary power, a poWer of an inquisitorial kind, which 
enables the Court to direct the examination (not merely before 
itself, but before the examiner appointed by the Court) of some 
third person who is no party to a litigation. That is an inquisitorial 
power, which may work with great severity against third persons, 
and it seems to me to be obvious that such a section ought to be 
used with the greatest care, so as not unnecessarily to put in motion 
the machinery of justice when it is not wanted, or to put it in 
motion at a time when it is not clear that it is wanted, and cer- 
tainly not to put it in motion if unnecessary mischief is going to 
be done or hardship inflicted upon the third person, who is called 
upon to appear and give information. Having regard to those 
characteristics of this section, I should certainly be reluctant to 
conclude that the witness — if I may call him a witness — the ex- 
aminee, the person who is to be examined, and against or on whom 
the order has been served — has not a locus standi to complain that 
that order is oppressive or hard upon him ; and though it is not 
necessary to decide in one way or other in this case, it seems to me 
that the point ought to be left open, notwithstanding the language 
of the late Master of the Rolls in the case of In re Gold Co. (r), 
which seems to me at the first blush to go too far, and, indeed, to 
be contrary to the decision in Heiron's Case («). But I desire to 
leave the point perfectly open now, as it is not necessary now to 
decide it, and it is much better not to fetter ourselves in the future 
by deciding what is now unnecessary. For the same reason I 
abstain, like Lord Justice Cotton, from attempting to lay down 
any hard and fast categories as to what ought to be the character 
of the occasions on which judicial discretion should be exercised to 

(r) 12 Ch. D. 77. {$) 16 Ch. D. 139. 
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make an order for the examination of a witness nnder this section. i890. 

I do not, as far as I am concerned, lay down as a hard and fast line i^Tm 

that the concurrence of an action is a necessary bar to the exercise . ^^^^^'^ 

of the discretion of the Court under this section, thou^rh one cannot TsaRiTOHT 

Co 

but see that the concurrence of an action begun by the liquidator is 
a matter which ought to be carefully considered by the Court in 
exercising its discretion on the subject. 

It is sufficient in this case to say (and it is on this ground that I 
decide this case) that at this stage this order to answer cannot 
properly be wanted for the purpose of the winding up. The 
question put, it is admitted (and it could not be denied), simply 
goes in aid of the discovery which would be given in the action 
which the liquidator has begun. There is an order for an affidavit 
of documents which has to be complied with on June 7th next, 
and the production of documents is ordered to stand over. A 
summons for interrogatories has been postponed — and rightly post- 
poned, I doubt not — on the ground that it was premature, that the 
issues in the action had not been sufficiently defined for interro- 
gatories, and that it would be time enough for interrogatories to be 
delivered when the defence had been put in. The Court, therefore, 
in this very matter has thought that complete discovery was not 
wanted at this moment for the purposes of the action even. 
A fortioriy one would think, it cannot be wanted for the purpose of 
the winding up, it being admitted that the question which is 
sought to be enforced goes simply in aid of the discovery which 
would be wanted in the action. It is impossible, therefore, to 
resist the inference that this question is simply sought to be 
pressed in order to give the go-by to the decision of the Court as 
to the postponement of the interrogatories and the non -immediate 
production of the documents ; and it is really an attempt to get 
discovery for the purpose of that action at a moment when the 
Court says it would be premature to insist upon it. Counsel for 
the respondent ask us to infer that the liquidator had some 
mysterious and excellent reasons, other than this, for insisting 
upon an answer to the question, but none have been shown ; and 
although it is, doubtless, not to be presumed that liquidators, who 
are officers of the Court and have a duty to perform, will perform 
their duty recklessly, unless the Court see some reason to think 
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1890. they will, as they do sometimes, yet there is such a thing as oyer- 
l^^B ^^ ^ officers ; and, having regard to the facts of the case which 
North ^q ^q know, I do not hesitate myself to draw the inference I have 

Australian ' -^ 

Territory mentioned. If SO, it would be an abnse and an oppression to 
allow a witness to be forced. He will give such discovery in time 
as is wanted in the action, and I say nothing as to any case 
which can be made either in aid of the action or otherwise as to 
employing this section should it be wanted for the purpose of the 
winding up. I am clear that at this stage this machinery is not 
wanted, and that it would be premature to use it in the way in 
which it is sought to use it, and that it would be an oppression. 

I believe that, under the 19 & 20 Vict. c. 118, and under the 
Bankruptcy Act of 1869, it will be found that appeals have been 
successfully maintained against orders of this nature. 

Fry, L.J. : 

I entirely agree with what has been said as to the nature of this 
section. The section gives a power to jhe Court to summon 
a person before it, and the examination is taken, not under 
section 115, but under section 117, which enables the Court to 
examine upon oath, either by word of mouth or by written inter- 
rogatory, the person. The whole of the proceeding, therefore, is a 
proceeding by the Court, and the liquidator, the contributory, or 
the other person whom the Court allows to intervene and to be 
active in the proceedings, only does so by leave of the Court, because 
he is a person supposed to have the means of addressing inquiries 
to the witness : that is an entirely di£ferent proceeding from that 
in which a litigant summonses a witness and examines that witness 
before the Court. The liquidator, therefore, in insisting, as he 
seems to have done in the argument addressed to us, upon the 
right to the question, has, I think, entirely mistaken his position. 
Each question is put by the liquidator only by the leave of the 
Court and on behalf of the Court. The whole of the question 
comes, therefore, to be this : whether if I, as a judge constituting a 
Court, were sitting and examining this witness with the informa- 
tion' which has been given us on both sides, I should put this 
question to the witness and require him to make the discovery 
which would be involved in the answer to this question ? What 
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are the circumstances under which this person is brought before isoo. 
the Court ? h!^ 

NOKTH 
AUSTBALIAN 

[His lordship stated the facts as above set out, and continued :] Termtort 
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That is the way in which the learned judge, in the action 
instituted by the liquidator, has exercised his discretion. Should 
I, as a judge in the winding up, sitting with Mr. Hervey before me, 
put a question which, instead of exercising the discretion in the 
same way, exercises it in a totally different way, and instead of 
requiring an affidavit to be made at a future time giving full dis- 
covery, requires Mr. Hervey to state then and there information 
which the discovery would give. I should not have put that question ^ 
to him, and I cannot help seeing that the liquidator has been 
endeavouring to induce Mr. Justice Eeeewich to exercise his 
discretion in a manner entirely at variance with the exercise of a 
like discretion by Mr. Justice Kay in the action. I have spoken 
throughout as if Mr. Hervey were the same person as Goldsbrough, 
Mort & Co., and I do so because he is the secretary in England of 
the English board of directors of that company. Of course it is 
manifest that he is examined in that character, and the questions 
put were — as was very fairly admitted by the respondent's counsel 
— ^put with a view to elicit the same information which was not to 
be obtained in the action till a later date. Like my brethren I 
desire entirely to abstain from laying down any proposition to 
fetter the discretion of the Court from time to time to be exercised 
under sections 116 and 117. I have no right to fetter the dis- 
cretion of the Court in these cases, but one can see this plainly, 
that the question whether a mail may be twice vexed with the same 
question may often be material, and the question whether the 
putting to him the interrogatory under section 115 would be incon- 
sistent with the order which had been previously made in the 
litigation between the same parties may again be material, and 
therefore in this case I think that the right discretion would be 
not to allow the question to be put. The witness having refused 
to answer it, he ought not to be directed to attend and answer, 
though, no doubt, this Court is unwilling generally to review and 
interfere with the exercise of discretion by the judge below — and 
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1890. we feel that in this case — ^yet in the present case it appears to me 
Inrb ^^^^ ^^* <'^^B^^^® Eekewich has proceeded upon some notion of the 
North right of a liquidator to obtain discovery under this section. No 

Australian ... ^ 

Territory such right in my judgment exists. The right is that of the Gourti 
and that of the Court only. 

The decision of Mr. Justice Keeewich must be reyersed, and 
the summons dismissed, with costs, both here and below. 

Solicitors : Freshfields and WiUiams. 

Saunders, Hawksford, Bennett and Co. 
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In re PORTUGUESE CONSOLIDATED COPPER MINING court of 

APPEAL. 

COMPANY. Befobb 

COTTOW, L.J., 

BADMAN'S AND BOSANQUET'S CASES. "b^^^lIj.' 

1890. 

Application for shares — Invalid allotment — Unauthorised agents — Voidable con- 

tract — Company electing to ratify contract — Ratifying through its authorissed ^^y ^^^ 
agents^ (he Directors — Reasonable time, 

Bm. and Ba. each applied for shares in a company on Octoher 23, 

1888, and the shares were allotted on October 24. The next day Bm. wrote 
to the company asking to be let off his application, but he did not repu- 
diate the contract ; and the same day Bs. wrote to the company objecting 
to the way in which the allotment had been made ; and he paid his 
allotment money to the company's bankers under protest. On April 2, 

1889, the Court, in another c&se in the same company, held that the allot- 
ment made on October 24 was invalid, as the board meeting of that date 
had not been duly convened. On December 24, 1888, the com[)any com- 
menced an action against Bm. for the money due from him on application 
and allotment of his shares. On January 7 a board meeting resolved to issue 
certificates of the shares of Bs., and subsequently the certificates were 
sent him, but he refused them. On Murch 7, 1889, a board meeting 
passed a formal resolution ratifying the allotments made at the invalid 
meeting of October 24. On motion by Bm. and Bs. for rectification of the 
register of members by removing their names. 

Held by the Court of Appeal (affirming the decision of North, J.), that 
the cases were governed by Bolton Partners v. Larnberty 41 Ch. D. 295 ; that 
the allotments of October 24, having been made by unauthorised agents on 
behalf of the company were voidable at the option of the principal, and to 
make them binding required ratification by the principal — the company — 
and within a reasonable time ; that the action commenced by the company 
against Bm. on December 24, was evidence of an election by the company 
to ratify the allotment made to him ; that the sealing and sending the 
certificates to Bs. on January 7 was a ratification by the company, acting 
through its authorised agents, of the allotment made to him ; and that both 
ratifications were within a reasonable time. 



T 



HESE were two appeals from the decision of Mr. Justice 
NoBTH (reported ante, Vol. 11., Part 11., p. 66), who dismissed the 
application of Mr. Badman and Mr. Bosanqnet that the register of 
the Portaguese Consolidated Copper Mining Company should be 
rectified by the removal of their names therefrom. 
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1890. The company was incorporated on October 20, 1888. A pro- 

IxTbe spectus was issued which gave the names of the directors, and 

PoRTuoTJESB gtatod that the list of applications for shares would be closed on 

Consolidated 

Copper October 26, and that should no allotment be made the deposits 

Co^ANT. P^^^ ^^ application would be returned in full. The capital of the 

Badmak's & company was divided into shares of 51. each, " payable as follows : — 

Cases. lOs. on application, 11. 10a. on allotment, and the balance as and 
when required, in calls of not more than IZ. each, at intervals of 
not less than two months each." Mr. Badman, on October 28, 
applied for fifty shares, the printed form of application being in 
these terms : — ''Having paid to the company's bankers the sum 
of 2., being a deposit of lOs. per share on application, I 

request you to allot me that amount on the terms of the company's 
prospectus." On October 25 Mr. Badman received a letter of allot- 
ment. The allotment had been made at a meeting, which purported 
to be a board meeting, held on October 24. This was confirmed 
at a meeting held on October 26. In Steele's Case (o), a case in 
this same company, the Court of Appeal, affirming a decision of 
Mr. Justice North (jp), held that the meetings of the board as con- 
stituted on October 24 and 26 were invalid, and therefore tha^ 
the allotments made on those days were void ; and it was ordered 
that Mr. Steele's name should be removed from the register of 
members. On October 25, the same day as Mr. Badman received 
his letter of allotment, he wrote to the secretary of the company a 
letter which contained these words : ''I regret that I am unable to 
take up shares as per enclosure, and if you would kindly remove 
my name from your list I should be glad," and he stopped pay- 
ment of his cheque for the moneys payable on application. On 
October 26 the secretary replied that this could not be done. On 
December 24 the company commenced an action in the Queen's 
Bench Division by specially indorsed writ under Order 3, r. 6, 
against Mr. Badman for the moneys due on application and allot- 
ment of his shares. He obtained conditional leave to defend, but 
failing to comply with the condition, judgment was in due course 
signed against him. 

As to Mr. Bosanquet, he applied for 200 shares on October 28, 

(o) 1 Meg. 246 ; 42 Ch. D. 160. (p) 1 Meg. 188 ; 42 Ch. D. 160. 



OOITET OP APPEAL. 25X 

1888, and paid a deposit of 10«. per share. The allotment was 1^90. 
made to him at the same inyalid meetings as in Steele^ b Case above j^p^ 
referred to. On October 25, he received notice of allotment. The Portuoubsb 
same day he wrote to the company's secretary desiring to know on CtippsR 
what number of applications for shares the directors had proceeded compInV 
to allotment, and he expressed his opinion that the board in proceed- Jadman's & 

'^ ^ ^ B08ANQVBT 8 

ing to allotment before October 26, the date advertised for closing CAaEs. 
the list of applications, had acted in a manner both unusual and im- 
proper. On October 81 he paid the money due on allotment of 
his shares to the company^s bankers under protest. On January 7, 

1889, a board meeting was held, at which it was resolved that cer- 
tificates of the shares allotted to Mr. Bosanquet should be sealed 
and sent to him. This was done on the following day, and he 
replied by a letter containing these words : '' I do not propose to 
take up my certificates. I hope soon to be in possession of suffi- 
cient evidence to compel the company to remove my name from the 
register of shareholders." On January 16 another board meeting 
was held, at which were present the four directors whose names 
had appeared on the prospectus, and one of them signed the 
minutes of the previous meeting. 

The question of the validity of the allotments made by the board 
on October 24, 25, and 26 having been raised in Steele's Case, a 
duly convened and duly constituted board ;meeting was held on 
March 7, 1889, when the following resolution was passed : — " The 
allotment of shares in the company having been called in question 
by several shareholders, the directors, while not in any way 
admitting the existence of any informality in the allotment, deem 
it advisable to pass a resolution confirming the allotment. Be- 
solved, that the allotments of shares in the company made on the 
24tb, 25th, and 26th days of October, 1888, be, and the same are 
hereby confirmed, and that the secretary do forthwith communicate 
this resolution to the shareholders.*' Two days later, notice of this 
resolution was sent to Mr. Badman and Mr. Bosanquet. On 
April 2 Mr. Justice North, in SteeWs Case, decided against the 
validity of the allotments made at the board meeting on October 
24, 1888, and ordered the removal of Mr. Steele's name from the 
list of shareholders. Mr. Badman and Mr. Bosanquet then gave 
notice of motion to rectify the register of members by removing 
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1890. their names from it. The ratifying resolution of the board of 

IiTmi March 7, 1889, was not in evidence in Steele's Case, On the 

PoRTuouBSB hearing of these motions Mr. Justice North held that the ratifica- 

CONSOLI DATED . " 

CoppBR tion on March 7, 1889, of the invalid allotments of October 24 
CoMPAKT. brought the cases within the principle laid down in Bolton Partners 
BofiLuwjBT* ^' -^^^^^^ (?) hy the Court of Appeal, and dismissed the motions. 
Gases. Mr. Badman and Mr. Bosanquet then appealed. 

Napier Higgins, Q.C, and FarweU appeared for Mr. Bosanquet : — 

Allotment must be made within a reasonable time after the shares 
have been applied for : Ramsgate Hotel Co. v. Montefiore (r). The 
ratification must likewise be made within that time. The shares 
were applied for on October 25, 1888, and the ratification took place 
only on March 7, 1889. This would have been too long a time 
after the application to warrant an allotment, and is therefore also 
too long for a ratification. But those who purported to ratify 
could not do so. The contract was on the footing that those named 
in the prospectus as directors should allot. Those directors were 
quasi trustees, having to exercise their special knowledge and dis- 
cretion as to whether there should be an allotment at all. The direc- 
tors named in the prospectus, and those alone, were the ones to whom 
we applied. They owed a duty to intending shareholders. This 
distinguishes the case from Bolton Partners v. Lambert {q), 

[BowEN, L.J. : Is there any case as to ratification requiring to 
be within a reasonable time ?] 

LyeU V. Kennedy («) shows that. [They also referred to Steele's 
Case (t), Ernest v. NichoUs (u), Homer District Consolidated Gold 
Mine, Ex parte Smith (x), Mayor of Kidderminster y.Hardwick (y).] 

Beaumont, who appeared for Mr. Badman, submitted that too 
long a time had elapsed between his application and the ratification 
of the invalid allotment to allow of that ratification being effective. 
[He referred to Ramsgate Hotel Co. v. Montefiore (r), Matthew's 
Case {z).'\ 

(5) 41 Ch. D. 295. (tt) 6 H. L. 0. 401. 

(r) L. R. 1 Ex. 109. (x) 39 Ch. D. 546. 

(«) 14 App. Cas., at p. 461. {y) L. R. 9 Ex. 13. 

(Q 1 Meg. 188 and 246 ; 42 Ch. D. (2) 3 De G. & Sm. 234 
160. 



OOUBT OP APPEAL. 268 

CozenS'Hardy, Q.C, and FT. Baker for the company : — isoo. 

The ratification was in time unless something had happened in *. ^^ ^' 
the meanwhile to make it ineqaitable. Nothing of that sort Consolidated 
occurred here. When they applied for shares on the terms of the Minino 
prospectus that did not refer to the directors, but to the terms of badman^7& 
payment for the shares as set out in the prospectus. The ratifica- Bobanquet's 

Oases. 

tion of the allotment to Mr. Badman took place in December bj' the 
company beginning the Queen's Bench action in respect of the 
shares. In Mr. Bosanquet's case the meeting of January 16, which 
confirmed the minutes of the meeting of January 7^ when it was 
decided to seal a certificate of shares for him, amounted to a 
ratification. The company always treated both Badman and 
Bosanquet as shareholders. [They referred to Bolton Partners y. 
Lambert {a),Baily'8 Case (ft).] 

Higgins, Q.C., in reply, referred to Manny. Walters (c). 

Cotton, L.J. : 

[His lordship first dealt with the question of the terms on which 
the shares had been applied for, and held that the terms of the 
prospectus referred to in the form of application did not mean 
that those directors who were named in the prospectus should 
necessarily be the persons to allot, but that the terms referred 
to were the terms of payment for shares set out in the prospectus. 
His lordship then said :] 

Then it is said that this Court has decided that that board which 
purported to make the allotment was so constituted that it could not 
validly make the contract on behalf of the company ; and that was 
said on the ground that due notice had not been sent to one of the 
directors that a meeting was to be held, though, if that had been 
done, there would have been a sufficient number of directors to 
bind the company, there being no quorum mentioned in the articles 
of association. Then it is said that that not being a contract where 
persons who purported to act and make a contract on behalf of the 
company were authorised so to act, there could be no ratification 

(a) 41 Ch. D. 296. (6) L. R. 3 Ch. 592. (c) 10 B. & C. 626. 
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1890. except by the persons iivho could have originally made that contract 

IjTre — ^^^^ ^®» ^^^ contract of allotment. That, I think, is a fallacy, 

PoBTUGUESB though I do not think, when one looks at the facts of the case, that 

Consolidated 

Copper that will have to be considered — at least as regards Mr. Bosanquet 
Company. — because the contract of allotment and the contract of ratification 
Badman'b & j^j.g something different. There is a contract purporting to be made 
Cases. on behalf of the company, and it is to be the contract of the com- 
pany, and, although we hold that those persons who then purported 
to make that contract had no power to bind the company, yet, as 
regards ratification, anyone who was authorized on behalf of the 
company to ratify that contract will be able to do so, even though 
they were not the persons pointed out originally to enter into the 
contract of allotment. I pointed out during the argument that 
it really depended on the fallacy that they were considering the 
contract as not a contract made on behalf of the company, but a 
contract made on behalf of the individual directors who purported 
either to allot or afterwards confirmed that allotment. It is the 
contract of the company, and I know of no rule at all which can 
allow us to say that it is necessary that the confirmation of the 
contract should not be made by anyone who has authority on behalf 
of the company to confirm that contract. Here the directors have 
full power to do everything on behalf of the company which is not 
specially reserved to the company acting in general meeting, and 
therefore, in my opinion, it is not necessary to show that those who 
confirmed or adopted this contract (because it purports to be a con- 
tract made on behalf of the company which they might ratify or 
adopt) were the persons who were originally nominated and agreed 
to as the persons who were to allot the shares. 

Then we come to the question as to what ratification there was, 
and whether or not that ratification was within a reasonable time. 
Take first the case of Mr. Badman. He never repudiated the 
shares at all, and on December 24 an action was brought against 
him in the name of the company, the action being to enforce pay- 
ment of the moneys which he ought to have paid on application and 
on allotment. That action, which we must take to be the action of 
the company, properly brought on behalf of the company, was an 
assertion by the company that they held him to his bargain, and 
an election by them, if up to that time they w*ere not bound by the 
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unauthorized act of the men who purported to act as their agents, to 1890. 
adopt that as a contract made by persons whom they authorized, x,^ ^^ 
and whose action they ratified and confirmed. Therefore, I think n^^^^j^^^j^ 
in the case of Mr. Badman the ratification must be taken to be on Copper 

_^.,_. , -I,. •. . Mixing 

the 24th December, and that, m my opmion, was not an unreason- Company. 
able time. Because what had been done ? As I pointed out, there Bosinqubt's 
was no declaration by him that he repudiated being bound, but Cases. 
only an application ad misericordiam to the directors : '' I cannot 
pay this. I ask you kindly to allow me to be relieved from this, 
and not to enforce your claim against me." They treated him as 
being entitled to these shares, and as being a shareholder, and, 
although it is very true that shares in companies like this do 
fluctuate considerably as regards their value and prospects, yet I 
cannot think that at that time there was any sufficient reason for 
saying that it was inequitable as against him to ratify that which 
had been purported to be done by an insufficient number of the 
directors, so as to ratify and bind him by it. 

Then comes the case of Mr. Bosanquet, and what has he done ? , 

I have said what he has done as regards the payment of money on 
allotment, and although it is said that he paid under protest, yet I 
cannot give any effect to that. We do not know to whom the pro- 
test was made. All we' know is that when he paid the 1502., I 
think, on allotment to the bankers, he wrote on the letter of allot- 
ment, " Paid under protest." Well, I do not suppose the bankers 
were agents, so as to receive any notice of protest which was given 
to them on behalf of the company, and one cannot, in my opinion, 
pay any attention to that. He did, no doubt, say that he hoped to 
get further evidence, and then to get off his liability, but he did not 
even then state that he considered the allotment was bad. He only 
said it was very unfair, which I think meant that he considered that 
the directors had allotted hastily, and he thought he might find out 
some reason, in consequence of his considering their conduct hasty 
and unfair, for getting off the contract into which he had entered. 
Then there was a resolution passed on January 7 that the certifi- 
cate of shares should be sealed and sent to him. They were sealed 
and were sent to him on the following day. Then he sends an answer 
that he does not at present intend to take up the shares. That, I 
think, will not be material as regards the point which I am dealing 
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1890. with, becanse there was the sealing of these things, and then there 
In rb ^*8 that which passed at a meeting of the directors which was entered 
Consolidated ^^ *^® minute book. Section 67, 1 think, has a bearing upon this (d). 
Copper [His lordship read the section and continued :] 

Mining -vt i n -i 

Company, Now, we have no evidence at all as to the circumstances under 
BosANqJ^Kc'a ^J^ich this meeting was held. We do not know, as it was proved to 
Cases. ^g Jq Steele's Case (e), that there had been no summons sent to 
those directors who were not present at that meeting, and therefore, 
I think, we ought to hold, and we are bound by the Act of Parlia- 
ment to hold, that, in the absence of any evidence to the contrary, 
that meeting was duly held and convened, and then if that was so, 
notice must be sent to all the directors, and those who were there 
at the meeting, as there was no quorum required by the articles, 
would be put in a position to act for and on behalf of the company. 
Then we have, as early as the 7th January, a ratification by the 
company of the act of their invalid body of directors — the body 
which could not properly act — treating him as the holder of these 
shares. But it does not stop there. It takes down the ratification 
to a little later date, namely, the 16th January, because what we 
find is this, that on the 16th January there was a meeting of all the 
four directors who, it is said by Mr. Higgins, could alone ratify the 
previous allotment which had not been previously ratified or adopted 
on behalf of the company, and then we find that Lord Inchiquin was 
the chairman of that meeting on the 16th January. We do find in 
these books that he, as chairman of the succeeding meeting, that is 
to say, the meeting of the 16th January, did sign the minutes of 



{d) 67. " Every company under 
this Act shall cause minutes of all re- 
solutions and proceedings of general 
meetings of the company, and of the 
directors or managers of the company, 
in cases where there are directors or 
managers, to be duly entered in books 
to be from time to time provided for 
the purpose, and any such minute as 
aforesaid, if purporting to be signed 
by the chairman of Uie meeting at 
which such resolutions were passed or 
proceeding had, or by the chairman of 
the next succeeding meeting, shall be 



received as evidence in all legal pro- 
ceedings ; and until the contrary is 
proved, every general meeting of the 
company or meeting of directors or 
managers in respect of the proceed- 
ings of which minutes have ^ been so 
made shall be deemed to have been 
duly held and convened, and all 
resolutions passed thereat or proceed- 
ings had, to have been duly passed and 
had .... " 

(e) 1 Meg. 188 and 246 ; 42 Oh. D. 
160. 
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the previous meeting of the 7th January. It is very true that in i890. 
the minutes of the 16th January there is nothing said about the i^Tre 
minutes of the last preceding; meeting being read and confirmed, Portuovese 
but we know what is the ordinary and regular course of business at Coppkr 
meetings of this kind — that the minutes are not signed imtil they company. 
have been read, and that they are signed for the purpose of con- ^J^g'^^/uET* 
firming them, and therefore as those minutes do show that these Cases. 
directors recognized and adopted the contract with Mr. Bosanquet, 
that, if not effectually done by the meeting of the 7th January, 
was ratified and made effectual by the signature given on the 16th 
January by the direction of a meeting of all the directors. I do not 
know whether any other gentleman had then become a director or 
not, but Mr. Higgins' argument is that a gentleman, Mr. Hoyle, 
was one who could not take any part in the allotment at all, but I 
think we may consider that that meeting of the 16th January at the 
latest was a ratification and adoption of the contract purporting to 
be made on behalf of the company by those who acted in October, 
and that from that time at least there was an effectual ratification, 
that is to say, an election — to put it in another way — ^by the 
company to be bound by the act of those who had acted on 
October 24 and 25. Well, was that too late ? It is said that there 
had been a considerable alteration in the position and prospects of 
this company between the time of October 24 and that time. In 
my opinion that is not brought forward in such a way as that we 
can attend to it. I do not think that what was referred to by Mr. 
Higgins establishes that ; and if it did do that, which I do not 
think, as I say, it does, yet that is a matter which ought to have 
been brought forward pointedly in such a way that those who now 
represent the company could meet it, and show that there was no 
alteration substantially between the state of the company in 
October and the state of the company in January so as to make it 
inequitable to then ratify the previous act of those who were not 
authorized to act so as to bind the company. In my opinion, there- 
fore, the case which is referred to, Steele's Case (/), does show that 
the allotment made in October was not such as to make a contract 
to bind the company, but the other case of Bolton v. Lambert (g) 

(/) 1 Meg. 188 and 246 ; 42 Ch. D. 160, {g) 41 Ch. D. 295. 

C.C. — VOL. II. 8 
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1890. does, in my opinion, show that the ratification should go back, and 
In &b ^^^^ there is an effectual ratification so as to bind Mr. Bosanquet as 
CoNsoLnuTW) ^®^^ *® ^® other gentleman, Mr. Badman, and therefore, in my 
CoppEB opinion, the appeal fails. 

COMFANT. 

Bai)man'ii& Lindley, L.J. : 

J>08AKQUET8 

Casks. I am of the same opinion. I think this case is goTemed, when 

the facts are understood, by the case of Bolton Partners y. 
Lambert in the 4l8t Chancery Division. 

Now, it is said, first of all, that the allotment which was made 
in fact on the 24th October, 1888, in response to an ordinary 
application for shares, was altogether a nullity. If it was 
altogether a nullity, it was void as distinguished from voidable. 
It is said to have been a nullity on two grounds : first of all, 
because the real contract between the parties was a personal con- 
tract, and that the allotment, if any, should be made by the gentle- 
men whose names are on the prospectus. I cannot take that view 
of the contract at all. It is a forced view and not a business view 
at all, and having regard to the articles which refer to directors, I 
cannot bring myself to say that it is the true view. It is no part 
of the contract that the allotment, if any, should be made by 
some directors as distinguished from others. 

Then it is said that the fact that the contract was made by 
persons without authority makes it void. That is covered by 
authority. That was the very point urged in Bolton Partners v. 
Lambert, but the Court repudiated it, and said, " No, it is voidable 
at the option of the principal, he can avoid it if he likes, he can 
elect to stand upon it if he likes." 

Now, looking further into the matter, one is struck by this, that 
there is no sign here, from the beginning to the end, of anything 
like an election by the company to avoid that allotment or to dis- 
avow the act of those who purported to be their agents. The 
company never take that line ; on the contrary, whatever they do is 
consistent, and only consistent, with the view that they ratified and 
upheld the act of those agents. 

Now it has been said that there was no valid ratification, and it 
has been said that, inasmuch as the directors who ratified could 
not have allotted, the company could not be bound by a ratification 
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by them. That appears to me to be a fallacy. Of course the 1890. 
principal cannot by his agent ratify, but I never heard, nor do I xn re 
think it is sound law to say, that a principal cannot employ one cow8olid1t«> 
agent to do one thing and another agent to ratify what the Copi-Btt 

, , Mining 

other has done. I think that is altogether mistaken in point of Company. 

1 Badman'b & 

**^- Bo8anqi;i£t'8 

Now, as to the remaining point, which is a difficult point, as to CASBa. 
whether there was any ratification within a reasonable time, cer- 
tainly there was no repudiation, which is important. In Badman's 
case, certainly, there was nothing like repudiation by him, and no 
approach to it. He never repudiated his contract at all. He said, 
" I would rather be off it," but the company will not let him off, 
and a little while after they bring an action against him for the 
money, which is as clear an election to abide by the allotment as 
anything can possibly be. It was urged by Mr. Beaumont that it 
was too late to say the allotment had been made, but it is not in 
the least like the cases in which there has been an application 
followed by the lapse of four or five months and then an allotment. 
It is nothing of that kind. It appears to me that his case is 
utterly hopeless. 

Mr. Bosanquet's case is a little better, but here again, one must 
look closely into what passed. He certainly never repudiated what 
was done until the 16th February, 1889, even if he did so then, as 
to which I will say something presently. His letter of the 26th 
October, 1888, was not a repudiation but merely a complaint— what 
I will venture to call a growl, it was not much more. Then 
between that date and the 16th February, there was this very 
important matter. It seems that the company, who, recollect, 
had got his money, because he paid his dESOO to the bankers, — 
he says he paid it under protest, but that protest is not brought 
home to the company at all — the company having got his money, 
put their seal to his certificate, and the secretary writes and tells 
him : " You can have your certificate in exahange for your letter 
of allotment," but he will not have it. What is that, except a 
clear, distinct, and unequivocal act by the company adopting the 
allotment as a valid contract. It appears to me that after that 
it would have been useless for the company to say that it was 
competent for them to repudiate the acts of their so-called 

8 2 
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1890. agents, or improperly appomted agents. Tbey cotild Dot hare 

roRTuouESB But the case does not quite rest there, because there is some 

CONROLIDATSD ^ . 

Copper further correspondence afterwards on the 7th March, when there is 

Company. ^ formal resolution adopting in terms what had been done not only 

Badman's & in this case but in all other cases ; but without pursuing that, I do 

Ca8£8. not think it is too late, though at first I thought it was a little 
nnfair, but hairing regard to what I have alluded to — I mean the 
sealing of the certificates and offering them to him — ^I do not think 
it was too late or unfair. It appears to me, therefore, that he fails 
to make out that there is a defect in this ratification. It comes 
therefore to this, that there was an allotment in fact by agents who 
had no authority, but whose authority never was repudiated by the 
appellant and which authority has always been acted on by the 
principal from first to last. I think, therefore, that the appeal 
must be dismissed. 

BowEN, It J. : 

I also think that this appeal must fail. 

The first point which Mr. Higgins argued was one the answer 
to which depends on the true construction of the contract. It is a 
question of construction. Mr. Higgins urged that it was a con- 
dition of this contract that the shares should only be allotted by 
designated persons, persons who were indicated in the prospectus 
as the agents of the company to allot. In the present application, 
the specific ground of misrepresentation it is not open to him to 
take, because it was not taken below, and the proceeding has not 
been so shaped, but I agree that it does not follow necessarily that 
facts which amount to a misrepresentation may not give rise to 
relief upon another ground, and if Mr. Higgins could show that 
the true construction of this contract was that the shares were 
only to be allotted by designated persons, then no doubt he would 
be entitled to say, if the designated persons had not allotted the 
shares, that there had been a failure of a condition precedent or a 
warranty. If the contract was one of that kind it would be in some 
senses a personal contract, not a contract in which the continuing 
personality of the party contracted with was of the essence of the 
contract, but in which the personality of his agent was. It would 
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be a peculiar kind of contract. I do not know that I can call to I890. 
mind for the moment any contract which would be an illustration xn rs 
of ike doctrine, but still, as people may contract in a free country (^^soLn)A™> 
on what terms they like, one can conceive in theory that there Copper 
might be a contract of which it was a condition that the agent of Company. 
the other side, and the only agent to act, should be a designated Bj^^q^-bt's 
person. Casbs, 

But, is that what this contract of allotment comes to? It 
certainly can only be held to be such a contract if you read the 
words in the letter of application to which Mr. Higgins alluded, 
that the applicant undertook to take the shares allotted to him on 
the terms of the prospectus in the sense in which Mr. Higgins 
asked us to read it. But I think that is not the right construction. 
I do not think that it means that the plaintiff only agrees to con- 
tract on the condition that the shares are to be allotted by the 
particular agents who are held out in the prospectus, but that he 
agrees that, if the contract of allotment is made, the obligations of 
the parties under the contract shall be consistent with the terms 
of the prospectus. Therefore that ground fails. If it had been 
a good ground, I agree that it would have gone to the root of 
the case. 

But then Mr. Higgins also says, assuming that in any case this 
was a contract of allotment made in the first instance by persons 
who were not the lawfully authorised agents of the company, who 
had no authority to bind the company, therefore in the first in- 
stance the allotment was irregular and invalid, and there was no 
allotment at all ; and in the second place he says that this is a case 
in which there could be no ratification. 

Now, I agree that as this is an act done professedly on behalf of 
the company by persons who had not in fact authority to act as 
agents of the company, it does require ratification by the company 
to make the act a good one and to make it bind, and I also think 
that a ratification by the company must occur within a reasonable 
time. I think that the principle upon which that is good law is, 
that a ratification is really, not as I put it myself an election not to 
avoid the contract, because original contract, from my point of view„ 
there was none, they not having been authorised agents to make it» 
but an election to confirm the act which professed originally to be 
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1890. done by the authority of the company , although it was not ; and ob 

{^^ it is an election, it must take place within a reasonable time, and 

P0KTUOUE8B the standard of reasonableness must depend upon the circum- 

CoppBR stances of each case. I do not think it requires authority to make 

Company. *'^** clear. If authority were wanted^ Bailey's case would supply 

Bai>man*8 & It, and I do think also that amonff the circumstances of the case 

B08ANQUBT ^ 

Cases. almost the most important is the character of the personages 
between whom the question arises. I think that the question of 
reasonableness may differ if you are discussing a matter between 
two contracting parties, or if you are discussing a matter between 
a principal and his own agent. But with regard to the reasonable- 
ness of the time during which the ratification may take place, one 
of the strongest ways in which Mr. Higgins might fairly put it was 
this. They said the act must be ratified in order to be binding 
within the period during which the original act could lawfully 
itself have been done, and for that proposition they no doubt relied 
on cases like the ordinary case of Bird y. Brown {h) ; and, say 
Mr. Higgins, Mr. Farwell and Mr. Beaumont, two months is an 
outrageous time within which to keep open the question of allotment, 
and they instance Ramsgate Hotel Co. v. Montefiore (t), a case in 
which it was held that after four or five months a person had a right 
to treat the matter as if the acceptance by the company had not 
been given, or indeed declined. But it seems to me that the 
fallacy of the argument lies in this, that there is no hard- and fiEist 
line of two months in any case. The measure of the reasonableness 
of the time entirely depends upon the circumstances of the case. 
You cannot take a hypothetical case and say that if this had been 
an instance of an offer made and nothing done, with all the parties 
silent, and the silence continuing for two or three months, then the 
allotment would have come too late. That is not the case here. 
Those are not the circumstances of the case, and you cannot take 
a hypothetical case which has not occurred, and, assuming that in 
that hypothetical case two or three months would have been too 
long, transfer the application of that standard to a totally different 
case where the circumstances are entirely different, as in this case. 
This is not the case of an offer, and silence following upon the offer 

{K) 2 Ex. 376. {%) L. R. 1 Ex. 109. 
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for some time. It is a case where it is true there has been no iggo. 
valid allotment, but the parties have been acting together from j^Trb 
first to last, or for some time at all events, upon the faith that Portuouesb 

' Consolidated 

there had been an allotment ; and although they are at arm's length Coppbr 
and there has been a controversy, the facts differ totally from the Compaky. 
cases of what I call silence, in which two months or three months ^^^^iJl 
might be a time beyond which the Courts would not consider Cases. 
the offer to be open ; because, primd facie of course, an offer made 
is a continuing offer until such time as is indicated either by the 
parties, or by reason, for closing with it or refusing it. It 
must be a question of fact in each case what the reasonable 
limit is. Mere time is nothing except with reference to the cir- 
cumstances. 

Now, can it be said here that the circumstances with regard even 
to Mr. Badman's case, or with regard to Mr. Bosanquet's case, 
closed the matter before the time at which the company's ratification 
is to be assumed to have taken place ? I think that the ratifica- 
tion in Badman's case was clear on the 24th December. There 
was an action brought. What more do you want? The action 
was brought by the authority of the company. It caonot be 
denied that the ratification which is to be looked for is a ratifica- 
tion by the company or its appointed agents, or agents who have 
authority to ratify, and an action brought by the authority of the 
company is the fedrest and most open indication of an election to 
treat that which is no contract as if it had been ab initio a contract 
and to give it vitality as from the first. Well, there was no 
repudiation, and the circumstances which have been pointed out 
by my learned brethren who preceded me prevent us from saying 
that the time was too long under the circumstances, and certainly 
we have not the materials from which we can safely come to the 
conclusion that there had been such an alteration in the prospects 
of the company as rendered it unfair that that which had been 
assumed to be in the first instance good between the parties, could 
not be made good by a subsequent option or election on the 24th 
December. 

With regard to Bosanquet's case, I take it that the real ratifica- 
tion was either on the 7th January or on the 16th January. With 
regard to the 7th January, I can only say that I desire to reserve 
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1890. the point whether what took place on the 7th January, praying 

In re ^^ ftid sach presumption as ought to be made with regard to the 

Consolidated "''^^g'i^r conduct of the business of the company, was not in 

Copper itself valid. I do not dispute it because it is not necessary to do 

Mining , " ^ 

Company. SO, but I should not like to say for a moment that it was invalid 

Bad van's & 

Bosanquet's if it stood alone. But it was made good by what took place, I 
think, on the 16th January, for the reasons which Lord Justice 
Cotton has given at greater length. I only wish further to say 
on this part of my judgment that even if there had been no 
ratification till March, the date at which it is assumed to have 
occurred in the Court below, I still, imder the peculiar circum- 
stances, and it is a question of circumstances, doubt even then 
whether the ratification has come too late. 

Then a further ingenious point was taken by Mr. Higgins and by 
Mr. Farwell, which was something to this effect. They said, " Oh ! 
but the ratification when it was made was not made by a person 
who could have done the original act." There is a fallacy in that 
way of stating the question. The ratification when made was 
made by the company, not by the agents of the company. It was 
through the agents of the company and by means of the agents of 
the company, but the act itself was the act of the company if it was 
a good act in law ; and the moment you resolve the argument into 
its elements that moment you see where the fallacy lurks. They 
require, in order to make the argument good, to express themselves 
as if the act of ratification was the act of the agent, and not the 
act of the principal by his agent. Once observe that it is the 
act of the principal by his agent, and then the argument falls to 
the ground, unless indeed it can be said that it is a principle of law 
that a person cannot ratify an act done without authority although 
professing to be done on his behalf except by an agent clothed with 
the same measure of authority as would have been required to do 
the original act. But there is no such law. How can there be 
such a law ? You must look to see whether the agent is clothed 
with authority to do that act, not whether he would have been clothed 
with authority to do some other act, and the only act which we are 
driven to consider in the last instance being an act of ratification, 
the question we have to ask ourselves is whether the person who 
purported to ratify on behalf of the company had really authority 
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to do it. The yalldity of his ratification does not depend upon any iggo. 
supposed authority in the original agent. That is not the basis of j^P^ 
the law of ratification, because supposed authority in the original Portxjouebb 
agent there is none. It is of the very essence of the idea, that Copfek 
there was no authority in the original agent. Therefore you Company. 
cannot measure the authority of the ratifying agent by any sup- bosan^kt* 
posed authority in the person who originally, was not an agent. Cases. 
These last observations do not, it is true, apply to the action 
brought or to the ratification in Badman*s case, because there 
the ratification was by bringing an action which the company 
brought by properly appointed agents, or at least they do not 
apply so obviously to it, but they apply to the observations made 
about the board which ultimately ratified what was originally done. 
It seems to me that as soon as one applies one's mind to dissect 
the ingenious argument which has been addressed to us, the light 
breaks through and makes the case perfectly plain. I think that 
the appeal ought to fail with the usual result. 

Solicitors : Munns d Longden. 

Stretton, HUliard, Dale dt Newman. 
Bum it Berridge. 
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HIGH COURT In re LENNOX PUBLISHING COMPANY. 

""cniNOKRY' STOREY'S CASE. 

.DIVISION. 

Bbforb Allotment of Shares^ Misrepresentation — Steps to Adopt to Escape LiabilUy — 

Mr. Justick Eepudiation — Name on Register — Windvig^up Supervening. 

Eat. 

1890. 

^^^^ In order that an applicant to Mr horn shares have been allotted, and who 

June 6th seeks to be relieved of his liability on the shares on the ground of a mis- 

and 7^ representation by the company, may be discharged, there must have been 

either a repudiation by him, and a binding agreement by the company to 
lux^ept the repudiation ; or else a repudiation by him, and actual pro- 
ceedings commenced by him for the purpose of getting his name removed 
from the register before the winding-up of the company; or else such 
proceedings commenced by another shareholder, and an agreement by the 
company to treat that as a test case, and binding on it in his case also, 
although he was not a party to such proceedings. 

S. had been induced to take shares through a misrepresentation of the 
directors, and, on his discovery of the truth, at once told the secretary that 
he would have nothing to do with a company of that sort, and that he with- 
drew his name ; but he took no further steps to have his name removed 
from the register, the managing director having told him that the com- 
pany's solicitor had advised the board that they could not make him pay 
as a shareholder. 

Held, that S. had not satisfied the requirements for escaping liability, 
and that his name must be settled on the list of contributories. 

XhIS was an adjourned summons on behalf of Mr. Samuel 
Storey, M.P., asking for the removal of his name from the list of 
contributories in the winding-up of the Lennox Publishing Com- 
pany, which was incorporated under the Companies Acts on 
February 18, 1889. 

On May 29, 1889, Mr. Storey had an interview with the 
directors of the company, at which he made certain enquiries with 
respect to it. Amongst others, he asked what the directors had 
subscribed, and he was informed and understood that they had 
subscribed for and would pay for their shares in the ordinary way, 
whereupon he said: "Very well, gentlemen, you have gone in 
substantially, and I am willing to do the same, and I will subscribe 



Cabb. 



HIGH COUET OF JUSTICE. 267 

5002.'* He thereupon signed an application for 600 shares of IZ. isgo. 

each. On June 6, 1889, 500 shares were allotted to him, and on j^J^ 

the same day an allotment letter was sent to him : but as he had Lennox Pub- 
lishing Co., 

not paid the money required on application, the letter of allotment s-^rbt's 
was not accompanied by any certificate for the shares. On receipt 
of the allotment letter Mr. Storey wrote from Scotland on June 9, 
saying, that on his return to England he would send the money 
due on the shares. About the end of June or the beginning of 
July he went to the company's office, in consequence of certain 
statements which he had heard, and he then ascertained for the 
first time, from the secretary, that the directors had not paid and 
did not intend to pay for the shares taken by them ; that they had, 
in fact, got their shares for nothing, with the exception of one 
director who had paid a small sum ; and that, as he said, the 
company was a bogus company. At this stage of the interview 
the managing director came into the office, and Mr. Storey then 
told him that the state of things was very different from what he 
had understood, and he therefore declined to have anything to do 
with the company, as the directors had not paid for their shares ; and 
he at once gave notice to the secretary that he could have nothing 
to do with an affair of this kind, and that he withdrew his name 
from the company. After this date he knew nothing about the 
affairs of the company, excepting that he received a letter from the 
secretary, dated July 11, telling him that since he had seen him 
the affairs of the company had been placed upon an entirely 
different footing. Mr. Storey, however, looked upon this as an 
attempt to alter his decision, and put the letter in the fire, and 
never answered it. On a subsequent occasion the managing 
director informed him that at a meeting of the directors the 
company's solicitor had advised them that they could not make 
him pay as a shareholder. Since his repudiation to the secre- 
tary, and in consequence of his having been informed of the 
solicitor's advice to the directors, he never took any steps to have 
his name removed from the list of shareholders. On November 
16, 1889, an order was made for the winding-up of the company. 
The name of Mr. Storey having been placed on the list of con- 
tributories, he took out the present summons to have it removed 
from the list. 
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1890. EenshaWf Q.C, and E. S. Ford, for the summons : — 

In re Mr. Storey did suflScient by bis repudiation before the winding- 

LI8HINO Co., ^P ^ relieve himself of the status of member: Fox's Case (a). 
Storey's Jq Burgess's Cose (6), the company refused to accept the re- 
pudiation. Here it was accepted, and the advice of the company's 
solicitor to the board was communicated to Mr. Storey by the 
managing director. In In re Scottish Petroleum Co. (c), the 
answer the company made to the repudiation there, was to demand 
the moneys payable on allotment of the shares. This shows the 
company declined to accept the repudiation, and therefore the 
allottee should have taken further steps. But here the company 
accepted the repudiation. 

[They referred also to Reese Silver Mining Co. v. Smith (d).] 

Marten, Q.C, and George White, who appeared for the liquidator, 
urged that the letter of the secretary to Mr. Storey showed the 
company continued to treat him as a shareholder, and did not 
accept the repudiation, and that he had not done enough to escape 
liability. 

[The following further cases were referred to : Hare*s Case (e), 
Wright's Case (/), Oakes v. Turqiuind (g), Kenty. Freehold Land, 
dc, Co. (ft), McNieWs Case (i), PawWs Case (&).] 

Kay, J. : 

Looking at the authorities, it seems to me that Mr. Storey has 
not done enough to enable him to have his name removed from the 
list of shareholders, seeing that a winding-up has taken place. 
[His Lordship referred in detail to the facts of the case, and 
observed that the letter of the secretary to Mr. Storey subsequent 
to his repudiation was written to him as though he were a share- 
holder in the company, and, in point of fact, his name was on the 
register and was never removed from it ; and he continued :] He 

{a) L. R. 5 Eq. 118. (/) L. R. 7 C'l. 55. 

(6) 15 Ch. D. 507. (3) L. R. 2 H. L. 325. 

(c) 23 Ch. D. 413. {h) L. R 4 Eq. 588. 

{d) L. R. 4 H. L. 64. (i) L R 10 Eq. 503. 

(e) L. R. 4 Ch. 603. {k) L. R. 4 Ch. 497. 
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now applies to have his name removed on the ground of mis- i890. 
representation. I will assume that he had a right to repudiate uT^ 
the shares on that ground. But, if so, his contract to take shares, L^^^ox Pub- 

t ^ , LISHINO Co., 

though voidable, was valid imtil he avoided it. Has he avoided Stokey*a 
it ? He has not entered into any agreement with the company 
that his name should be removed, or that he should not be a 
shareholder. He alleges that they never treated him as a share- 
holder, because they never proceeded to enforce their claim against 
him for the money which he was bound to pay. He further says 
that he was informed that they had been advised by their solicitor 
that they could not make him pay. He does not say that they 
came to any resolution that no proceedings should be taken against 
him, still less that he was not a shareholder. There is no binding 
agreement to that effect between him and the company, and it is 
admitted that he never took any proceedings to have his name 
removed from the register before the winding-up. It is difficult to 
see how, under those circumstances, he can escape the decision in 
Oakes V. Turquand ({). It is said that there is authority in his 
favour, and Fox's Case (vi) is relied on. There is a considerable 
distinction between that case and this, because there the ground of 
repudiation was not the same as here. The ground was, not that 
there had been misrepresentation, but that the company, having 
been formed for one purpose, had proceeded to carry on business 
on a perfectly different footing. However, Fox's Case (m) has not 
been altogether approved in later cases. 

In In re Scottish Petroleum Co, (n). Lord Justice Lindley 
said: ''If we look at these cases to see what principle is to be 
deduced from them, I think we find that the shareholder who 
seeks to be discharged must have done two things : he must have 
repudiated the contract, and have got his name taken off the 
register, subject to the qualification that if he has before the 
commencement of the winding-up taken proceedings to have his 
name removed, that will be sufficient. There is a further 
encroachment on this rule, namely, that if one shareholder 
commences a litigation to have his name removed, and there is an 
agreement between the company and other repudiating share- 

{l) L. R. 2 H. L. 325. (m) L. R. 5 Efi. 118. (n) 23 Ch. D. 413. 
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1890. holders that all the cases shall stand or fall by the result of his 

j^^ litigation, then if that case is decided in favour of the litigant 

Lennox Pub- shareholder the others will be relieved : Pawle's Case (o). But 

LISHINO Co., 

Storey's there is no authority that can be relied on for carrying the 
modification of the rule any further. I say none that can be relied 
on, for there is a case. Fox's Case{p), which is difficult to 
reconcile with the principle established by Oakes v. Turqtiand(q), 
and Kent v. Freehold Land Co. (r)." 

In this last case Lord Caibns said : *' As for the argument that 
the plamtiff had shown a clear intention to repudiate as early as 
the 24th of July, 1866, the fact that he had then written 
intimating his repudiation of the shares, when coupled with the 
fact of his delay to file his bill for two months from that time, put 
his case really in a worse position than it would have been other- 
wise." The case, however, which seems to me to be one of the 
nearest to the present is Hare's Case («), which shows that what 
the Court has to look for is either a removal of the shareholder's 
name from the register or a binding agreement that the name 
should be removed. From that case and In re Scottish Petroleum 
Co, (t), it appears that there must have been either a repudiation 
and a binding agreement by the company to accept the repudiation, 
or a repudiation and actual proceedings commenced by the share- 
holder for the purpose of getting his name removed before the 
winding-up, or such proceedings commenced by another share- 
holder and an agreement by the company to treat that as a test 
case and binding on them in the case of the particular shareholder, 
although he was not a party to it. Not one of those things exists 
in the present case, and I am therefore of opinion that Mr. Storey 
had not done enough to escape liability to this company, now that 
a winding-up order has been made, and that the case is governed 
by Oakes v. Turqtuind (u), and that the name must remain on the 
list of contributories. 

Solicitors : Johnson, JVeatherall dc Start. 
W. A. Colyer. 

(o) L. R. 4 Ch. 497. («) L, R. 4 Ch. 503. 

(p) L. R. 5 Eq. 118. (0 23 Ch. D. 413. 

(y) L. R. 2 H. L. 325. (u) L. R. 2 H. L. 325. 
( r) L. R. 3 Ch. 493. 
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SCOTTISH ECONOMIC LIFE ASSUEANCE SOCIETY, high court 

OP JUSTICE, 
CHANCERY 
IAJ% Assurance Company ^Amalgamaiwn — Mode of Aecnmulating Fund from DIVISION. 

Premiums — Return of Deposit — Life Assurance Companies Act, 1870, sect 3. Bbforb 

Mb. Justicb 

By the Life Assurance Comx^anies Act, 1870, every company established Yqqq 
after the passing of the Act in the United Kingdom, or commencing after ,^^ 
that date to carry on the business of life assurance there, is required, June 2lst, 
before incorporation, to pay into Court a deposit of 20,0002., which is to 
be returned to the company so soon as its life assurance fund, accumulated 
out of the premiums, amounts to 40,000/. 

The E. Life Assurance Society paid a sum of 20,0002. into Court under 
the Act. It subsequently agreed to an amalgamation with the M. Life 
Assurance Company. The M. Company paid all the £. Society's debts, 
leaving outstanding only the liabilities on the E. Society's policies. The 
sums assured by these policies amounted to about 260,0002. The holders 
of all except 2602. had agreed to the transfer of their policies to the M. 
Company. The E. Society had not accumulated 40,0002. out of the 
premiums paid to it. The M. Company had accumulated a fund exceed- 
ing 100,0002. out of tlie premiums on its policies. On petition for pay- 
ment of the 20,0002., deposited by the E. Society to the M. Company. 

Held, that the amalgamation of the two companies did not have the 
effect of making the 100,0002. previously accumulated by the M. Com- 
pany answer the requirements of the Act as to accumulation by the 
E. Society, and the Court directed the petition to stand over, intimating 
that before that society's deposit of 20,0002. could be paid out of Court to 
the amalgamated company, the proper course would be for this latter to 
accumulate a further 40,0002. out of the premiums on all or any of its 
poUcies. 



T 



HIS was a petition asking that the deposit of 20,000Z. paid 
into Court, under the Life Assurance Companies Acts, 1870, by 
the Scottish Economic Life Assurance Society, Limited, should be 
paid out to the Scottish Metropolitan Life Assurance Company, 
the Economic Society having transferred its business to and become 
amalgamated with the Metropolitan Company. 

The Scottish Economic Society was, in August, 1885, duly 
incorporated under the Companies Acts, 1862 to 1883, with limited 
liability, its nominal capital being 500,000i., divided into 166,666 
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1890. shares of Ql. each, and 1 share of 2L The Society issned 25,000 
hTuB ^^ these 31. shares, on all of xNhich 11. per share was paid. 
Scottish Qq August 7, 1885, the Economic Society paid into Court the 

Economic . 

LiFH Absur- deposit of 20,000Z. as required hy the Life Assurance Companies 
ociBTY. ^g|.g^ jQYQ g^jj^ 1872. A provisional agreement was entered into 

on February 12, 1889, between the Economic Society of the one 
part, and the Metropolitan Company of the other part, for the 
transfer of all the assets, funds, property, business and goodwill 
of the Economic Society to the Metropolitan Company, which this 
company agreed to take over, provided always that the capital, stock, 
and funds of the Metropolitan Company should alone be answerable 
for the liabilities it was assuming, and that the shareholders thereof 
should not individually be liable therefor otherwise than in respect 
of their liability to pay to the capital of that company the full 
amount of their shares in that company. The Metropolitan 
Company undertook so soon as practicable after realising the whole 
of the assets of the Economic Society, including payment of the 
20,0002. deposited in Court, to pay to the Economic Society a sum 
of 25,0O0{. with interest at 4 per cent, till paid for division among 
the shareholders of that society. The Metropolitan Company 
agreed {inter alia) to put a memorandum or endorsement on each 
current policy of the Economic Society containing an obligation or 
acknowledgment of liability therefor, and a declaration that such 
policy should be entitled to the whole rights, privileges, and 
advantages, including bonuses, but subject to the conditions and 
declarations of a policy of the same class and nature issued by the 
Metropolitan Company, and in all respects the same as if such 
policy had originally been issued by that company. It was pro- 
vided that if any policy-holder of the Economic Society should 
neglect or decline to accept of such endorsement and obligation on 
or before May 15, 1890, such policy-holder should not be entitled 
to claim or to participate in the profits of the Metropohtan 
Company; further that the Economic Society should go into 
voluntary liquidation, and that the approval of the Court should be 
obtained for the agreement. 

On February 22, 1889, the Economic Society resolved to wind 
up voluntarily, and liquidators were appointed. 

On March 14, 1889, the Court duly sanctioned the provisional 
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agreement. When this petition for payment ont of Gonrt of the iggo. 
20,000Z, was presented, the only debts and liabilities of the Economic g^^i^sK 
Society outstanding were its liabilities under subsisting life policies. Economic 

ox LiFB ASSUR- 

The society had issued 829 life policies, amounting in all to ance Socibtt. 
282,167Z. ; 69 of such policies, amounting to 21,7432. 9s. 6d., had 
lapsed. Of the remainder, the holders of 756 policies, assuring in 
all the sum of 259,273Z. 10s. 6d., had accepted an endorsement on 
their policies in accordance with the provisions of the agreement of 
February 12, 1889. The remaining four policies, assuring 1,160!., 
were outstanding. The holders of three of them, assuring 6502. 
who were resident abroad, had been applied to for their assent to 
transfer, but their replies had not been received. The holder of the 
fourth policy, assuring 5002., had become bankrupt, and, as the 
policy had no surrender value, the official receiver declined to take 
it up. The Metropolitan Company was established in 1876. It 
duly paid into Court the 20,0002. required by the Life Assurance 
Companies Act, 1870, and this sum was paid out to it in 1885, it 
having then been proved to the Court that the company's life 
assurance fund, accumulated out of the premiums paid to it, ex- 
ceeded 40,0002. This fund, at the date of the presentation of this 
petition, exceeded 100,0002. 

Renshaw, Q.C., and Methold, appeared for the petition. 

Kay, J. : 

The facts are all before me now, and I will therefore express my 
opinion upon the question. It seems there was a company called 
the Scottish Economic Life Assurance Society, formed for the pur- 
pose of carrying on the business of life assurance. They made the 
deposit of 20,0002. required by the Life Assurance Companies Act, 
1870. Now, by the terms of the Act, that deposit could not come 
out of Court until certain conditions were complied with. [His 
Lordship referred to the terms of the section, and continued :] the 
words '' accumulated out of the premiums" are essential words in 
that provision. I think they mean that the company formed for 
the purpose of carrying on life assurance business shall have carried 
on that business so prosperously as to have accumulated out of the 
premiums received in respect of that business the sum of 40,0001. 

CO. — ^VOL. II. T 
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1890. What took place in the present case was, that under the powers of 
Scottish *^® '^^^* *^® Economic Society have entered into an agreement for 
Economic amalgamation with another company called the Scottish Metro- 
▲NOV SooiETT. politan Life Assurance Company. Now the Economic Society are 
being wound up, and the amount of policies taken over is, speaking 
roughly, 260,000i. of liability — I mean the policies for which the 
Economic Society were liable — and the liability upon which has 
been accepted by the Metropolitan Company. The Economic 
Society had not entitled themselves to receive out of Court the 
20,000Z., because they had not accumulated the 40,0002. The 
Metropolitan Company has been carrying on a very prosperous 
business of its own, and had accumulated, not merely 40,000{., but 
100,0002. ; that means, of course, that the magnitude of its business 
was such that its directors considered 100,000{. a proper sum to set 
apart for the security of its policy-holders. Now they have induced 
most of the policy-holders of the Economic Society to accept the 
liability of the Metropolitan Company, but those policy-holders have 
not in terms abandoned their claim against the Economic, and 
section 1 of the Act of 1872 provides as follows [His Lordship read 
the section, and continued :] Now the memorandum endorsed on 
the policies signifies their acceptance of the liability of the Metro- 
politan Company, but it does not signify any abandonment of the 
liability of the Economic Society, and the petition being for pay- 
ment out to the Metropolitan Company of the 20,0002. deposited 
by the Economic, it seems to me that there are several objections 
to it. In the first place, the accumulation made by the Metro- 
politan is not made out of the premiums on the policies of the 
Economic. No such accumulation has ever been made. In the 
second place, the Metropolitan seems to have thought before this 
amalgamation, and before it had taken over this additional liability 
of 260,0002., that the large sum of 100,0002. was a proper sum to 
meet the liabilities 'on the policies for which it was liable. That 
sum does not satisfy the letter of the Act of 1870, which is that 
before the Accountant-General pays out the 20,0002., there must 
have been an accumulation of 40,0002. by the premiums on the 
policies of the company, which in this case was the Economic. It 
does not satisfy the letter, and, to my mind, it does not satisfy the 
spirit of the Act, because there has been no accumulation in respect 



HIGH COURT OF JUSTICE. 275 

of, or to meet, these policies in the Economic, and it seems to me 1390. 
that what should be done now before the 20,000Z. is paid is this, q^^^^^^ 
There should be a further accumulation of 40,0001., which may now Eoonomio 

LiFB ASSUK- 

be made out of the premiums of any or all of the policy-holders in ancb Socibtt. 
the Metropolitan Company, in addition to the funds which have 
already been set apart to answer that company's own liability. I 
think, therefore, that the petition had better stand oyer. I am 
asked to order the deposit to be paid out without having before me 
any of the policy-holders. I think the petition had better stand 
over ; and, as at present advised, I think the proper course before 
the petition is brought on again will be for the Metropolitan Com- 
pany to make an accumulation of 40,0001. in addition to that which 
it has already made. 

Solicitors : Travers^ Smith d Braithwaite. 



READ V. JOANNON. high court 

OF JUSTICB, 
Debenturu-'Not BUls of 8aU--No Necessity for Registration^Bills of Sale Act, ^^^^q^ 
1878, sects, 4 and S—BiUs of Sale Act (1878) Atnendment Act, 1882, sects, divisioi^. 
3, 8, and 17. Brporb Lord 

COLB&IDOB, 

Debentures of an incorporated company are not within the operation of L.C.J. , and 

the Bills of Sale Act, 1878, and they are expreasly exempted from the {990 

Bills of Sale Act (1878) Amendment Act, 1882. ' 

"Where a debenture-holder claimed the proceeds of the sale by the July fnd 

sheriff of goods of a company taken in execution under a judgment *^^ ^^• 
recovered against the company by a creditor, 

Heldj that debentures not being within the Bills of Sale Acts, 1878 and 
1882, did not require regist^tion to give them validity as against the 
execution creditor. 



T 



HIS was an appeal from the City of London Court. The 
defendant, Mr. Joannon, had recovered judgment for 86Z. against 
the Cigarette Supply Company, Limited, a company incorporated 
under the Companies Acts. The sheriff having seized and sold 

T 2 
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1890. certain goods of the company, the plaintiff, Mr. Bead, claimed the 
BsAs^v. proceeds of such sale as the holder of a debenture of the company 
JoAMKOK. fQj l,600i., which debenture was expressed to be a first charge 
upon the undertaking, and all the real and personal property of the 
company. The debenture was not registered as a bill of sale. An 
interpleader issue having been directed, the judge of the City of 
London Court held that the debenture was a bill of sale within 
section 4 of the Bills of Sale Act, 1878, and therefore void under 
that Act as against the defendant for want of registration ; also 
that section 17 of the Bills of Sale Act, 1882, applied only to 
exempt debentures from the requirements of that Act as to the 
form of Bills of Sale, and otherwise left the law affecting 
debentures as it stood before the Act of 1882. He therefore gave 
judgment for the defendant. The plaintiff appealed. 

Bassett Hopkins (JET. Kent with him) for the appellant : — 

Debentures of an incorporated company did not require registra- 
tion under the Bills of Sale Act, 1878: Debenture Holders of 
John Welsted dk Co, v. Swansea Bank [x). The Act of 1882, 
section 17, provides that " Nothing in this Act shall apply to any 
debentures issued by any mortgage, loan, or other incorporated 
company, and secured upon the capital, stock, or goods, chattels 
and effects of such company." By section 3, the Act of 1882 is to 
be construed as one with the Act of 1878. It is clear, therefore, 
that debentures do not require to be registered, and that the 
plaintiff is entitled to the proceeds of the sale in the hands of the 
sheriff. 

Dickens^ for the defendant : — 

Debentures were clearly within the Act. of 1878. By section 4 it 
is provided that the expression ^' bill of sale " shall include 
"... any agreement ... by which a right in equity to any 
personal chattels, or to any charge or security thereon, shall be 
conferred ..." Those words cover debentures. This is not 
altered by the Act of 1882. Section 17 merely provides that 
" Nothing in this Act . . .** This shows that the section deals solely 

(a) 5 Times L. R 332. 
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with cases within the Act of 1882. That Act deals only with the isoo. 
form required to give validity to bills of sale, and as debentures could ni2^„. 
not possibly be created in the form provided by the Act, therefore JoAirwow. 
section 17 was passed to exempt such documents from any 
obligation to comply with the form prescribed for other bills of 
sale. It still left them bills of sale within the Act of 1878, and 
therefore liable to registration. In any case, section 17 applies 
only to debentures issued by any mortgage, loan, or other 
incorporated company of a similar nature. [He referred to 
Jenkinson v. Brandley Mining Co. (y), Robs v. Army and Navy 
Hotel Co, (z), Edmonds v. Blaina Furnaces Co.' {a), and Levy v. 
Abercarris Slate and Slab Co. (6)]. 

Bassett Hopkins replied. 

LOBD COLEBIDGE, L.G.J. : 

This case is certainly an example of the occasional truth of Lord 
Westbury's famous observation that he wished there were no cases, 
for, if one looks at the Act of Parliament by itself, and is not 
embarrassed with decisions upon it, nothing, as it seems to me, 
could be plainer. I have looked carefally at the judgments, and it 
appears to me there is not a single judgment with which the 
judgment we are about to pronounce will in any manner conflict, or 
which really affects the question which we have for the first time 
to decide. Now this is a case in which it is admitted the whole 
point turns upon what is a debenture ? A debenture is a thing 
very well known to the law. What it is, is described in a passage 
in the new edition of my learned brother Lindley's work on 
** Company Law," at p. 196. It is a perfectly satisfactory 
definition of what a debenture is. I have taken some trouble 
to consult authorities, as well as reading the cases, and I am of 
opinion — and I think it right to say that my opinion does not 
stand alone, but it will be found, if it should be tested, that it is 
supported by authority much greater than mine — that debentures 
being what they are, are not bills of sale, and are not struck at 

(y) 19 Q. B. D. 668. (a) 36 Ch. D. 216. 

(«) 34 Ch. D. 43. (6) 37 Ch. D. 260. 
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1890. ^7 either of these Acts of Parliament ; that they never were within 
RbId^i;. *^^ -^^^ ^^ 1878, and they are expressly exempted from the Act 

JOANNOW. of 1882. 

I agree in theory with much of the argument of Mr. Dickens, 
that, for certain purposes, the Acts of 1878 and 1882 must be 
read separately. The Act of 1882 provides that where it is 
necessary to read them separately they shall be so read ; but the 
Act does not provide that in every case or in every respect they 
shall be treated as different Acts. On the contrary, the latter Act 
expressly enacts that so &r as it is possible, and so far as the 
context will allow, they shall be read as if they were one Act. 

Now it is said here that this debenture is bad, because it has not 
been registered. It is admitted by Mr. Dickens, and cannot but be 
admitted, that it is expressly beyond the operation of the Act of 
1882, and that the very terms of the 17th section of the Act of 
1882 for certain purposes exempt debentures from its operation. 
'' Nothing in this Act shall apply to the debentures of an incor- 
porated company." I will read it shortly. Therefore he must 
give some effect to that section, and the effect he gives to it is this. 
He says *' Yes, there is a form given in the second Act, and that 
Act says that if it is not according to the form, the bill of sale 
shall be void. A debenture cannot be given in the form of a bill of 
sale. Therefore all that the Act of Parliament does exempt a 
debenture from is the operation of its own provisions, and 
its own provisions only affect the form. Therefore a debenture 
may be a very good bill of sale if in other respects it is valid, 
although it does not follow the form of the schedule," and that he 
says is the whole operation of the section. ''But,'' says he, ''in 
the Act of 1878 registration is required : this has never been re- 
gistered, and the Act of 1878 and the Act of 1882 are separable 
entirely, and although this is a good bill as far as the Act of 
1882 is concerned, it is a bad bill as regards the Act of 1878. 
The Act of 1878 is a living statute, and it does not comply with 
the provisions of the statute, and therefore it is bad.'' Now my 
answer to that argument is twofold, and I think it is complete. 
First of all I asked in vain for a case or a dictum which said in 
terms that debentures of incorporated companies were bills of sale 
requiring registration under the Act of 1878. No such case was 
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produced; no snch case can be produced. Other cases were isoo. 

produced, from the arguments in which, and from certain dicta n^][^^. 

contained in the judgment in which, Mr. Dickens argued that the Joannon. 

judges who decided those cases must have so thought. I differ 

from him. But they certainly did not so hold, and in no case, as 

far as I am aware, has it oyer been held that a debenture of an 

incorporated company — a perfectly well-known instrument, described 

by Lord Justice Lindlet in his book as a well-known instrument 

— ^was a bill of sale within the Act of 1878. They are not within 

the words of the 4th section of the Act of 1878, and never were 

within it. Therefore first of all the broad answer is, that eyen if 

the Acts of 1878 and 1882 are separable, and are separable in this 

respect that one affects, in respect of debentures, only the form, 

and the other affects the registration, that they were not within 

the Act of 1878. Therefore if that is right the whole contention 

fails. 

But it seems to me there is a still further and still more conclu- 
sive answer. Debentures as I have said are well-known instruments. 
Eyerybody knows what a railway or a company's debenture is, and 
in section 17 of the Act of 1882 it is expressly stated that ^' nothing 
In this Act shall apply to any debentures issued by any mortgage, 
loan or other incorporated company and secured on the capital, 
stock, or goods and chattels of the company." Now I pass by with 
respectful deference the dictum — it is no more than a dictum — of 
my brother Orove, that an incorporated company in that section 
must mean a company incorporated for the purpose of mortgage or 
loan, or some other in pari materid. Well I do not agree. I say 
so with respect, but I do not agree, and as I am not bound by that 
dictum, I do not intend to act upon it ; but I do not stand alone, 
because two of my learned brothers in the other division, haying 
that judgment brought to their attention, haye distinctly, and in 
terms differed from it and held it inapplicable. I am, therefore, 
not without authority in saying that that dictum of my learned 
brother's is not to be taken as law, and is not to be taken as ex- 
pounding the statute. "Nothing in this Act shall apply to any 
debentures." I should have said myself, if it were necessary to 
say it and if there were no other section, that looking at the words 
of section 8, if debentures had been within the operation of the 
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1890. ^ct of 1878, the 17th section is quite sufficient to take them out of 
Bba^v *^® operation of the Act of 1878, because the proper interpretation 
JoAiraox. of section 8 makes the two Acts — so far as is consistent — one Act, 
and they are enactments which are to be construed as if they were 
in one Act. Therefore, '^nothing in this Act'' really means, 
*' nothing in this or in the other Act shall " apply to debentures. 
But that may possibly, on further investigation, turn out to be a 
dictum like my brother Oboye's which cannot be sustained ; but at 
all events there is this which seems to me to be unassailable. The 
8th section of the Act of 1882 enacts that every bill of sale shall 
be duly attested, and shall be registered under the principal Act, 
and the same Act says that nothing in this Act shall apply to any 
debenture of any incorporated company. If, therefore, the 8th 
section did apply when the 17th section was drawn — which as I 
have already said I do not think it did — ^but granting for the pur- 
pose of the argument that the 8th section did apply to debentures, 
the 17th section expressly exempts them from its operation. I 
come, therefore, unhesitatingly to the conclusion that the learned 
Judge in the Court below was wrong, and that this appeal must 
succeed and that the costs of this appeal must be the costs of the 
appellant. 

Wills, J. : 

I am of the same opimon, and I agree with my lord upon con- 
sideration that debentures were not, and were not intended to be, 
within the original Act. It is a remarkable fact that this legisla- 
tion having been applicable since 1854 (because the material words 
of the Act of 1854 are not distinguishable from those of the Act of 
1878, so far as this matter is concerned), there should be no deci- 
sion that a debenture of an incorporated company has ever been 
within the Act of 1854 or the Act of 1878. In Lord Justice 
LiNDLEY*s " Treatise on Partnership," the edition published in the 
year 1878, which reflected the state of the law then, and gathered 
up all that was known of the law on this subject since 1854, there 
is no mention at all of the Bills of Sale Act as having any applica- 
bility or any application to debentures. It shows how completely 
by the mind of one very distinguished lawyer, a great authority, 
the notion of a debenture falling under this Act was ignored, and 
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how utterly it failed to present itself to his mind that a debenture 1890. 
was struck at by this legislation. But suppose that Mr. Dickens j^sad v. 
is right about that, and that a debenture was within the Act of 1878. Jo^w^'^- 
It does seem to me that this case has been a very signal illustration 
of one of the mischiefs which it is impossible to escape — whatever 
care you take to avoid it — when an Act of Parliament has once 
become so overladen with decisions as this has been. The tendency 
of everybody is to fly to the cases at once without looking at the 
Act of Parliament, and that process to a considerable extent, I 
think, has affected the argument here, and certainly very much pro- 
tracted it, because I must say it seems to me that when the words 
of the Act of Parliament are seriously looked at, the cases are 
absolutely free from doubt on the Act of 1882, and it seems to me 
that the proposition contended for by the appellant works out 
with almost the precision of a proposition of Euclid or a mathema- 
tical deduction. The Act of 1878 says that every bill of sale shall 
be duly attested and registered and so on, and shall truly set forth 
the consideration, otherwise it shall be void. That is, every bill 
of sale ; it is perfectly general, and there is no doubt I should 
think that it does apply to every bill of sale of every description ; 
if not registered it is void as between the parties. Then it is said 
that the 8th and 20th sections of the principal Act are repealed. 
There is authority in the case of Swift v. Pannell (c) which has 
been followed in CasUe v. Churchley {d) for saying that this repeal, 
although it seems as for as the 8th and 20th sections are concerned 
to be perfectly definite and perfectly precise, is really confined to 
bills of sale given by way of security only. But this debenture is 
given by way of security only ; therefore, if this is a bill of sale it 
is one as to which, as it seems to me, there is no possibility of 
contending that the sections 8 and 20 of the principal Act have not 
been repealed. If sections 8 and 20, as regards such a bill of sale 
as this, had been repealed, then the only enactment which requires 
a bill of this kind to be registered at all is the 8th section of the 
Act of 1882, and but for that section, after that repeal, there would 
be nothing requiring registration. Therefore the necessity for re* 
gistration depends as regards a bill of sale of this description not 

(c) 24 Ch. D. 210. (d) 63 L. J. Q. B. 336. 
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1890. upon the Act of 1878 bat upon the Act of 1882. That being the 

Read v. ^^^ section 17 clearly applies, because I entirely agree with what 

JoANNoy. jjjy Jqj.^ jjj^g gj^jj^ j^ jg impossible to my mind to adopt the view 

taken by Mr. Justice Grove that ^' other incorporated companies " 
means other incorporated companies of the same kind as mortgage 
„d 10^ eoMp».I I. »J, .0 ■» i. «>e .!«.«> po.»b./,fy 
to be meant to include every other incorporated company without 
distinction. If so, here is the specific enactment that nothing in 
this Act, of which certainly section 8 is a part, shall apply to such 
debentures as this. That train of reasoning seems to me to be perfect. 
Mr. Dickens has founded a very ingenious and elaborate argument, 
endeavouring to satisfy us that there is something in the nature of 
things which requires debentures of this kind to be treated in the 
same way as bills of sale for the protection of persons dealing with 
the company. Part of his argument was that, inasmuch as apply- 
ing section 17 in toto would deprive persons dealing with the 
company of some protection and security, therefore some construc- 
tion should be put upon the Act which would render that view 
unnecessary. I think I can see if there be this difference how it 
has come to be made. In the year 1854, when this legislation first 
began, as appears from the preamble of the Act, the main thing 
which was thought of was protecting the public generally against 
persons getting false credit by having goods in their possession 
which were really mortgaged or assigned to other people* Long 
before the Act of 1882 was passed another crop of mischiefs had 
matured, and was of such a very large and such a very serious 
character — ^namely, the frauds and the cruelties which were practised 
upon poor and ignorant people — that naturally enough by the time 
the Act of 1882 was passed the prominent idea was to protect 
people of that kind, and hence the introduction of the legislation, 
enacted for the first time there, that bills of sale not registered 
should be void as between the parties. With regard to the deben- 
tures of incorporated companies, the debtors there did not stand in 
any position of that kind, and did not want any protection of that 
kind. Therefore, it was no doubt that they were excepted — ^at 
least I will not say therefore it was — ^but that may very well have 
been one of the considerations which led to the exemption of deben- 
tures from the necessity of registration. However that may be 
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(and I really do not care to inquire into it), it seems to me that on 
the language of the Act, when you come to read it and consider it 
carefully, it is impossible to entertain a doubt that at present with 
regard to bills of sale, at all events, which are not absolute but 
which are only given by way of security, the only necessity for 
registration at all arises under section 8 of the Act of 1882, and 
that being so, by section 17 they are exempted from the operation 
of the Act of 1882 and do not require registration. 
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In re WEYMOUTH AND CHANNEL ISLANDS STEAM HIGH OOUET 

OP JQSTICE, 
CHA.NOERT 
DIVISION. 

Bbfoilb 

Mr. JrsncB 

North. 

1890. 



PACKET COMPANY. 

Winding-u/p — Oreditors satisfied — Balance of Assets availahle for refunding to 
Shareholders — Two Classes — Fully cmd partly Paxd-^p Shares — Issue at a 
Discount. 



In consequence of losses a company went into voluntary liquidation. July I2th, 
After paying all its creditors^ a certain sum remained to be refunded to 
its shareholders. Of these, there were two classes. One consisted of 
original shareholders who had paid up in full in cash on their 10^ shares. 
The other consisted of shareholders to whom 10^. shareSi credited as fully 
paid, had been issued at a discount of *Il. per share some years before the 
winding-up. The liquidator petitioned the Court for directions as to the 
mode of distributing the fund. 

Heldy that though the issue at a discount was illegal, the allottees of 
those shares must, under the circumstances, remain on the register of 
shareholders ; and that the fund must be applied first in repaying 7Z. per 
share to those who had paid up the full lOl, in cash, and when by this 
means the two classes of shareholders should have been reduced to one 
level, that the balance of the fund must be distributed between all the 
shares equally. 

In re Hodge's DistUlery Co, (L. B. 6 Oh. 61) followed. 



T 



HIS was a petition by the liquidator of the Weymouth and 
Channel Islands Steam Packet Company for directions by the 
Court as to the way in which he should distribute among the 
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1890. shareholders the assets which remained after payment of the com* 
IiTBa pany's creditors. 

"Wbtmouth The company was incorporated in 1857, under the Joint Stock 
Islands Companies Act, 1856, with limited liability. The nominal capital 

^"^p^^.^"" then, was 40,000L, divided into 4,000 shares of lOZ. each. Of these, 
8,016 shares were issued, of which 99 were subsequently forfeited 
for non-payment of calls. The remaining 2,917 of the issued 
shares were paid up in full in cash. In 1861, the company was in 
pressing need of further capital to enable it to go on. Thereupon 
special resolutions were duly passed for increasing the company's 
capital by the addition of 2,016 additional shares of 101. each, and, 
in order to induce persons to subscribe the necessary capital, the 
directors were authorised to issue these new shares, as also the 984 
original shares which had not been allotted, as fully paid, on pay- 
ment by the allottees of SL per share, that is, at a discount of 71. 
per share. Provision was also made for the new shareholders re- 
ceiving a certain guaranteed interest for five years, after which, 
their shares were to be treated as being exactly on the same footing 
as -the previously issued shares. 1681 shares were allotted on these 
terms. The company went on paying dividends to both classes 
of shareholders for many years, but recently, in consequence of 
losses, it resolved to wind up voluntarily. All the creditors having 
been paid, there remained in the hands of the liquidator a sum of 
about 25,0002. for division among the shareholders. The liquida- 
tor thereupon presented this petition for directions as to how he 
should distribute this between the shareholders who had paid up in 
full in cash on their shares, and those who had been credited as 
having paid up in full when they had in fact merely paid up 82. in 
cash. 

Chadwyck Healey appeared for the liquidator. 

Napier HigginSy Q.C., and Mulligan^ for the shareholders who 
had paid up in full in cash : — 

The issue of shares at a discount is clearly illegal : In re Almada 
d Tirito Co. («). Still, after the time which has elapsed it is too 

(e) 1 Meg. 28 ; 38 Ch. D. 416. 
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late for the allottees to repudiate. The assets which remain mast 1890. 
be applied first in repaying to as 7L per share, so as to place us on j^ j^,, 
a level with the other shareholders, and the balance will then be ^ ^b^^^^^^h 

' AND Channel 

distributed rateablv among all the shareholders : In re Hodge*8 Islands 
Distillery Co,, Ex parte Maude (/). This case was cited with approval Company. 
in Birch v. Cropper {g). 

CozenS'Hardy, Q.C, and Heath, for the holders of shares issued 
at a discount : — 

Where the rights of creditors intervene, the issue of shares at a 
discount is admittedly illegal. But the members of the company, 
as between themselves, may enter into any contract they please. 
Their rights will be governed by that contract. The old share- 
holders received the benefit of the money brought in by the new 
shareholders, and they must all be taken to have assented to the 
terms on which the new shareholders were induced to subscribe 
their money. That was, that there should be equality between the 
two classes of shares. The assets should therefore be divided 
equally among all the shares. 

NoBTH, J. : 

These shareholders — the discount shareholders — are persons who 
applied for shares and agreed to become members of the company, 
and they have remained on the register for a great many years. 
Having regard to the principles laid down in two or three cases 
which have been referred to this morning, it is clear that it is tar 
too late for them to say that they are not shareholders of the com- 
pany, and that they are entitled to have their 82. repaid in full on 
the footing of their not being shareholders. It is too late to do 
that. Then what is the position they fCre in ? They have agreed 
with the company, that in consideration of paying their 87., they are 
to be holders of fully paid-up shares ; in other words, that on the 
payment of QL per share the lOZ. share is to be taken to be fully paid 
up. That, beyond all question, is illegal. It was a matter of 
doubt for a great many years. It was not formally decided. In 
fjEtct, there were one or two authorities looking rather the other way, 

(/) L. R. 6 Ch. 51. (g) 1 Meg. 372 ; 14 App. Caa. 626. 
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1890. but now the matter is entirely settled, and there is no doubt what 

In he ^be law is about it, and that is that the issue of such shares is 

™*n^^^™ illegal and cannot be supported. Then we have come to this : 

AND Channel ^ ^^ 

Islands that thev are shareholders ; that they cannot insist that their shares 

Steam Packet 

Company, ftre fully paid up ; that they have paid up 9L That is admitted to 
be the amount, and why should they not be treated as having paid 
up that sum? Mr. Hardy's principal argument was this, that 
although no doubt what was done was perfectly illegal as between 
the contributories of the company and its creditors, yet in point of 
fact it was perfectly open to all contributories to make an agree- 
ment of this sort inter se, and that there is sufficient evidence to 
show that it was done ; that if they all had been present in the 
same room and if all had agreed to it, there would have been 
nothing illegal in the bargain so as to incapacitate them from con- 
tracting to that effect ; and therefore, he says, it must be taken 
that as between the shareholders — the creditors being got rid of — 
an assent actually was given. Mr. Hardy referred to one or two 
cases as looking in that direction, but I do not think that they go 
further than that. But I feel great difficulty in seeing how it 
would be possible to say that all shareholders are bound, and I am 
deciding the question now as between the classes of shareholders, 
and not dealing with particular cases, or considering whether there 
might be equities for or against particular persons. As regards 
the argument that you need not look into this question of illegality 
when you have satisfied all the creditors and outside claimants, I 
find it impossible to apply the case which was cited. There, there 
was a surplus actually to be repaid, and then the question arose in 
what way the repayment was to take place. It seems to me, that 
In re Hodge* s DUtiUery Co.Qi) is what binds me here, and that I 
have no choice but to follow that. It is a case that has long been 
acted upon on its own weight, and in addition to that it has been 
recently recognised by a decision of the House of Lords. 

It seems to me, therefore, that the principle on which this 
25,000Z. is distributable now, is that in which the money available 
to be refunded was distributed in In re Hodge^s Distillery Co. (h), 
that is to say, after satisfying all claims for costs, and so on, the 

(h) L. R. 6 Ch. 61. 
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snrplus actually returnable must be applied first of all in levelling 1890. 
down tbe shares — in returning to the shareholders who have paid jy bb 
lOZ. the sum of 71. to bring them down to what the others have ^^"Jhaiwel 
paid — and then dividing what is left rateably amongst all the Islands 
shareholders. Compamt. 

CozenS'Hardy, Q.C. : Does your lordship think the proper mode 
is levelling down, not levelling up ? Birch v. Cropper (t) decided 
that the surplus was to be divided in accordance with the amounts 
paid up. 

North, J. : 

In Birch v. Cropper (i), the House of Lords was dividing a clear 
surplus of profit, and nothing else. Here there is no profit, but a 
loss, and the only question is in what proportion is it to be borne, 
and I think the only case applicable to this is In re Hodge's Dis- 
tillery Co. (k), and the propriety of the decision was recognised in 
the House of Lords. The costs of all parties of the petition, as 
between solicitor and client, will come out of the surplus. 

Solicitors : Pattison, Wigg d King. 
A. B. Chubb. 

{%) 1 Meg. 372 ; 14 App. Cas. 526. (Jb) L. R. 6 Ch. 51. 
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HIGH COURT In ee NORTHERN ELECTRIC WIRE AND CABLE 
oVaSy company. 

DIVISION. 

Befobb Allotment of Shares before Application — Stibsequent Application by Allottee — 

^*- J^sricB Withdrawal of Application — Rectification of Register, 

Kat. 

1890. 

Where a company allotted shares to a person who, at the time, had not 

July VJtK applied for them, and who, when he Bubsequentlj did apply, was unaware 

of the previous allotment, 

Heldy that an allotment previous to application is invalid ; and on the 

allottee withdrawing his application, his name was ordered to be removed 

from the register. 



T 



HIS was an application under section 85 of the Companies Act, 
1862, by Mr. E. W. Hall, asking that the register of the 
Northern Electric Wire and Cable Company should be rectified by 
the removal of his name from the list of shareholders, and that the 
company might be ordered to repay the sum of 802« paid by him 
upon his application for shares. 

The company was incorporated on June 25, 1889, with a capital 
of 20,000Z., divided into 4,000 shares of 61. each, for the purpose 
of taking over the business of insulated wire and cable manu- 
facturers carried on by another company, called Blakey, Emmott & 
Co. (Limited). By article 60 of the Articles of Association, it was 
provided that the first directors should be appointed by the 
subscribers to the Memorandum of Association, and that until the 
first directors should have been so appointed, the subscribers to 
the memorandum of association should, for all the purposes of the 
company, be deemed the directors. At 10.30 a.m. on the day 
when the company became incorporated (June 25, 1889,) a meeting 
of the subscribers to the memorandum of association was held, but 
only four out of the seven subscribers were present. The first 
resolution passed was to accept and confirm the contract for the 
sale of the business of the old company to the new, and the second 
was that certain shares should be allotted to persons whose names 
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were on a list, one of tliem being Mr. E. W. Hall in respect of 160 i890. 
shares. At that meeting certain gentlemen, some of whom were i^^ 
not present, were appointed directors. On July 3, 1889, Mr. Hall Nouthekk 
for the first time applied for shares — that is, some days after the Wiaa akd 
allotment to him ; but he did not know anything about that allot- 
ment. With the application he sent 80{. as a deposit on the IGO 
shares applied for. On July 4, 1889 (there not having been any 
board meeting since June 25), he received a letter from the 
company informing him that the directors had allotted him 160 
shares of 5Z. each, and requesting him to pay 160Z., being 12. per 
share, to the company's bankers on or before July 20. That letter 
of allotment was not stamped. There was no meeting of the 
board after June 25 until July 29, when the minutes of the last 
meeting were read and confirmed, so that this passed the minutes 
allotting shares to Mr. Hall on June 25, that allotment having 
been made before he had applied for any shares at all. Those 
minutes were so confirmed after he had received notification to him 
of the allotment. At the meeting of July 29, it was resolved that 
the certificates of the shares allotted at the previous meeting, 
including the 160 shares allotted to Mr. Hall, should be signed 
and sealed. That resolution was not communicated to him at all, 
and on August 14 he verbally told Mr. Blakey, the managing 
director of the company, that he intended to vidthdraw his applica- 
tion for shares, whereupon Mr. Blakey told him he must com- 
municate with the company. Mr. Hall did not, however, make 
any communication directly to the company, but wrote to Blakey, 
Enmiott & Co. (Limited), the vendors and promoters of the new 
company, withdrawing his application for shares. On August 23 
the secretary of the new company wrote him a letter in these 
terms : — " Dear Sir, — I have now the pleasure to forward you the 
letter of allotment of shares in this company, which will replace 
the notice sent you previously. I do not find that you have paid 
11. per share due on allotment, and shall be glad if you will do so 
at your early convenience." This letter of allotment, which was 
stamped, was dated Tuly 4, 1889, and stated that the directors had 
allotted to Mr. Hall 160 shares. It was, in fact, a mere copy of 
the former unstamped letter of allotment of the same date. On 
September 10 his solicitor wrote to the company disclaiming any 
c.c. — VOL. n. u 
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liability, and requesting the return of the deposit ; but this was 
not complied with, and the directors took proceedings to forfeit his 
shares. After these proceedings had been notified to him» 
Mr. Hall served the company with notice of the present motion to 
have his name removed from the list of shareholders, and the 801. 
deposit returned. 



RenshaWf Q.C.^ and Maidlow^ for the motion : — 

The resolution of June 26, allotting shares to Mr. Hall was a mere 
voluntary act, and the subsequent application by Mr. Hall, who 
was not aware of the previous allotment, did not make the previous 
allotment binding on him. Moreover, the resolution was passed 
by a portion only of the subscribers, who were the directors until 
the first appointment. The articles provided for the appointment 
of a quorum to transact business, but none had been appointed. 
The four out of the seven subscribers were, therefore, incompetent 
to act. An oral withdrawal is sufiScient. 

[They referred to In re CawUy d Co.^ Hallett*s Case (t), In re 
London and Southern Counties Freehold Land Co, (m), In re 
Portuguese Consolidated Copper Mining Co., Steele^s Case (n). In 
re Natxd Investment Co., Wilson^s Case (o).] 

Marten, Q.C, and Oswald, for the company : — 

We submit it is enough if a company retains shares for allotment 
to A. B., and proceed to allot them, and subsequently A. B. applies 
for shares. The previous allotment holds good. The meeting of 
July 29, by confirming the minutes of the previous meeting, rati- 
fied the allotment. Mr. Hall did not repudiate, even orally, till 
August 14, that is after the ratification. 



Kay, J. : 

[His lordship stated the facts and continued :] There was no 
allotment whatever which was in any sense a proper allotment. 

(l) 1 Meg. 175 & 261 ; 42 Ch. D. (n) 1 Meg. 188 & 246 ; 42 Ch. D. 

203. 160. 

(m) 31 Ch. D. 223. (o) 20 L. T. N. S. 962. 
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The allotment was made before Mr. Hall applied for shares. The 1890. 

rule applicable in such a case is stated by Mr. Buckley, in his work ix rs 

on Companies, at page 54, thus : *' To constitute a binding con- e^l^ctwc' 

tract to take shares between a company and a member of the ^^^^ ^/!^ 

^ "^ Cablb Co. 

general public, the letter of application must be followed by an 
allotment, and that allotment must be communicated to the appli- 
cant." And in support of that statement reference is made to 
PeUatfs Case (p), HebVs Case {q), and other cases, since which, 
that has always been understood to be the rule of the Court. Three 
things are necessary in order to constitute a valid allotment of 
shares — first, there must be an application ; that must be followed 
by allotment ; and then there must be communication of that allot- 
ment to the applicant. In the present case there was nothing of 
the kind. No allotment was made since application. The only 
allotment to Mr. Hall the directors had resolved on was an allot- 
ment before he had applied for shares. I cannot understand how 
an allotment under such circumstances could constitute a contract. 
A man who wants to take shares in a company must first apply to 
the company ; there must then be an answer to that by allotment, 
and then communication to the applicant of the allotment to him. 
It is not a proper mode of dealing for the company to say, in such 
a case as the present, '' We allotted shares to you before you 
applied." In my opinion it is clear in this case that there never 
was that sequence of events which is necessary to form an agree- 
ment between the applicant for shares and the company. I am of 
opinion that the company was entirely wrong, and that this gentle- 
man has made out his right to have his name removed. The pro- 
ceedings on the part of the company have been grossly irregular, 
and he must have his name removed and have his deposit returned, 
with interest at 4 per cent, per annum from the date of payment, 
and he is also entitled to the costs of this application. 

Solicitors: Wynne, Barrier <£ Keeble, agents for Beldon <£ 

Ackroyd, Halifax, 
Godfrey Rhodes, Firth d Co., agents for Godfrey 
Rhodes d Evans, Halifax. 

(p) L. R. 2 Ch. 527. (q) L. R. 4 Eq. 9. 

V 2 
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^^E.9^ BISHOP AND OTHERS r. BALKIS CONSOLIDATED 

APPEAL. 

Bbfokb Lobd company. 

ESHER, M.R., 

LiNDLEY, L. J., Certifications — Nature and Incidents of — Untrue Representation — Not under 

1890 ' Company^ s Seal — Liahility of Company for Acts of its Agent in Certifying — 

wy-' Scope of Companies Business — Estoppel — Representation as to Credit — Lord 

July 3rd, Uh, Tenterden's Act, 9 Geo. IV. c. 14. 



bth, and 29th. 



T 



A company stamped on a share transfer the following certification : — 
" Certificate lodged, Balkia Consol. Company (Limited), J. V. Thomas, for 
Secretary." There was no duty on the company by statute to make such 
certification, nor did the articles of association empower the company to 
make it. It w&s subsequently found that no certificate covering the 
shares had been lodged, the transferor not owning any shares, and having 
therefore no certificate. An action having been brought against the com- 
pany by a person who had been induced by the certification to pay money 
for the shares purported to be transferred to him, which money, as there 
were no such shares, he had lost, 

Held (affirming the decision of Vaughan-Williams, J., though differing 
in some respects from his reasoning), that the action was not main- 
tainable ; 

That a certificate and a certification are totally different things ; 

That a certification amounts to a representation that the transferor has 
produced to the person certifying, such documents as on the face of them 
show a primd facie title in the transferor to transfer the shares mentioned 
in the transfer ; but that it does not warrant the title of the transferor, 
nor the validity in point of law of the various documents which together 
establish the title ; 

That the giving of certifications is incidental to the trausaction in the 
ordinary business way of part of the legitimate business of all companies 
having capitals divided into shares which are transferable by deed or 
other instrument ; and the certification in this case, having been given 
by the proper officer of the company in the ordinary way of business, was 
binding on the company, and that the company was estopped from 
denying the truth of the facts certified either expressly or by necessary 
implication ; 

That the plaintiff lost his money through a careless misrepresentation, 
but that no action will lie merely for such a misrepresentation ; 

That the plaintiff lost the shares, not owing to the misrepresentation by 
the company, but because the transferor had no title, and this the com- 
pany was not estopped from denying. 



HIS was an appeal from a derision of Mr. Justice Vauqhan- 
WiLLiAMS (reported ante, p. 207), who held that the defendant com- 
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pany was not liable for a misstatemeiit in a certification on a share i890. 
transfer to a person who had acted on the faith of such certification Bign'i^^uo 
and been damaged thereby. Othbbs 

Mr. Powter was the registered holder of 1,000 shares in the Consolidatbo 
Balkis Consolidated Company, and he had the nsoal certificate 
under the seal of the company certifying him to be so. He sold 
and transferred the whole of these shares to Messrs. Maitland & 
Balfour, and his certificate was lodged with the company to enable 
them to complete their title. Some time after this Mr. Powter 
purported to sell and transfer 185 shares in the company to Mr, 
Lupton, who, in his turn transferred them to the plaintiffs Messrs. 
Guthbert, stockbrokers of Birmingham, to whom he had agreed to 
sell 185 shares in the company. Both transfers were certificated 
by someone acting for the secretary. The certifications, which 
were stamped on the share transfers were in this form : *^ Certificate 
lodged, Balkis Consol. Company (Limited), J. V. Thomas for 
secretary." The plaintiff, Mr. Bishop, was Messrs. Cuthbert's 
principal in this transaction, and, on the faith of the certification 
by the company of the transfer from Mr. Lupton to Messrs. Cuth- 
bert, Mr. Bishop paid Mr. Lupton the price of the shares, but as 
the shares really belonged to Messrs. Maitland & Balfour and not to 
the plaintiffs, the company refused to recognise their title. There 
was no duty on the company by statute to make any certification, 
nor did the articles of association empower the company to make 
it. The plaintiffs claimed from the company the value of the shares 
which they had lost by reason of their acting on the faith of the 
certification of the transfers by the company. Mr. Justice Yaughan- 
WiLLiAMS haying deliyered judgment for the company, the plaintiffs 
appealed. 

Henn Collins, Q.C. and W. D. Rawlins {Hugo Young with them), 
appeared for the plaintiffs: — 

By the custom of the Stock Exchange the certification is a re- 
presentation that certificates covering the shares have been de- 
posited with the company for the purposes of the particular transfer, 
and the certification is by that custom used as the certificates 
themselves. It is a representation intended to be acted upon, and 
the company is liable in damages for loss occasioned to a person 
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1890. who acted npon it: In re Bahia and San Francisco Railway 

Bishop and ^^' W* 

0th BRS 

V. Balk IS 

^^'coiViN™ [Lord EsHER, M.R. : As to certificates there is a statutory duty 
to give them, hut there is no duty to give certifications.] 

But a company has power to make representations, and it does 
not matter whether it makes them hy word of mouth or hy a certi- 
fication. We do not ask that the company should put us on the 
register in respect of shares for which someone is abready on the 
register. All we ask is damages, so as to put us in the same 
position as we would have been in had the company not made an 
untrue representation. We acted upon it to our loss, and we ask 
for damages to cover our loss. The Bahia and San Francisco 
Railway Co. Case (s) was followed in Hart v. Frontino, <£c., Oold 
Mining Co. (t), and the authority of those cases was recognised in 
Simm V. Anglo-American Telegraph Co. (u). 

[LiNDLET, L.J., referred to Shaw v. Port Philip Gold Mining 
Co. (x).] 

It is clear that the case of the British Muttud Banking Co. y. 

m 

Charnwood Forest Railway Co. (y) by which Mr. Justice Vaughan- 
Williams felt bound in the Court below, is not in point here, 
because in that case the act was not that of the company but of 
the secretary, and the company could in no case have authorised its 
secretary to do that act. 

Then as to the certification being a representation as to credit 
within Lord Tenterden's Act, 9 Geo. IV. c. 14, s. 6. We submit 
it does not in any way amount to such a representation. 

[BowBN, L. J., referred to Swift v. Jewsbury (z) ; and Lindlbt, 
L.J., to Swan v. PhiUips (a).] 



(r) L. R 3 Q. B. 684. (x) 13 Q. B. D. 103. 

(») L. R 3 Q. B. 684. (y) 18 Q. B. D. 714. 

(t) L. B. 6 Ex. 111. («) L. B 9 Q. B. 301. 

(ii) 6 Q. B. D. 188. (o) 3 Ad. & EL 457. 
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W. D. Rawlim cited SoeUte Ginirale de Paris v. WaUcer (b), 1890. 
and the judgment of James, L.J., in In re British Farmers* Pure Bishop and 
Linseed Cake Co. (c). ,X™ 

Consolidated 

Sir Horace Davey, Q.C., and JET. D. Qreme, Q.C. {A. T. Law- ^«^^^''^- 
rence with them), for the company : — 

In re Bahia and San Francisco Railway Co. (d), and British 
Mutual Banking Co. t. Chamwood Forest Railway Co. (e) may 
both stand as good law on their own principles. We are not aware 
of any case where a company has been held boand by estoppel 
where the statement has been merely that of a clerk, even though 
he made it in the coarse of his duty. In every case where a com- 
pany has been held bound by estoppel there has been a document 
under seal. There is no statutory duty on the part of the company 
to give certifications. Why should the company be bound by 
estoppel? The principle of the Chamwood Forest Case (e), 
OTidently is that a company cannot by a representation estop itself 
from denying something which it would be ultra vires to admit. 
The company could not haye bound itself by a contract to issue 
these shares. If a company cannot enter into a particular con- 
tract, how can it bind itself by a representation that it has so 
contracted. 

[BowEN, L.J. : It may be ultra vires for a company to contract 
to put a person on the register in respect of shares already 
standing in someone else's name. But how is it vUra vires to 
contract to pay damages if the company do not put the person 
on?] 

Because it would be ultra vires to contract to pay damages for 
not doing a thing which it is ultra vires the company to contract 
to do. The certification is not the same as the certificate. The 
former merely states that a certificate covering the shares has been 
lodged with the company, but that is no warranty of any right in 
the transferor to get the transferee registered in respect of the 
shares covered by the certificate. The transferor might be indebted 

(5) 11 App. Caa. at p. 36. ((Q L. R. 3 Q. B. 584. 

(c) 7 Ch. D. at p. 938. (e) 18 Q. B. D. 714. 
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1890. to the company in respect to the shares, and in consequence have 

BishoiTand ^^ right to transfer the shares. Thus, though the certificate were 

Others Jn fact lodged with the company, and the certification true, still the 

f> 15ALKIS 

C0N8OLIDATB0 transferee, to whom the certification would be given, would have no 

Company 

right to be registered. It is possible, therefore, for the transferee 
to be damaged, though the certification was true. 

[Lord Esheb, M.B. : But Mr. Justice Vauohan- Williams has 
held that this certification amounts to a voucher of title.] 

It cannot be that the plaintiff has a cause of action because of the 
mere misrepresentation, as there is not the fraud imputable to the 
company which would be a necessary element where damages are 
sought for misrepresentation : Peek v. Derry (/). But the 
company could not estop itself by such a representation except 
under seal. 

Then, as to Lord Tenterden's Act, this was a representation that 
Lupton was able to fulfil his contract to transfer the shares, and 
that is within the meaning of the Act. 

Collins, Q.C.f in reply, referred to Eaglesfield v. Marquis of 
Londonderry (g). 

The judgment of the Court was delivered by 

LiNDLET, L.J. : 

The facts as to the 185 shares are as follows :— One Powter was 
the registered holder of 1,000 shares in the defendant company, 
and he had the usual certificate under the seal of the company 
certifying him to be so. He sold and transferred the whole of 
these shares to Maitland and Balfour, and his certificate was 
lodged with the company to enable them to complete their title. 
After this Powter purported to sell, and transferred 185 shares to 
Lupton, and Lupton in his turn transferred them to the plaintiff 
Cuthbert, to whom he had agreed to sell 185 shares in the 
company. Both transfers were certificated, as it is called, by the 
secretary of the company, or by some one acting for him. The 

(/) 1 Meg. 292 ; 14 App. Cas. 337. (jg) 4 Ch. D. 693. 
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plaintiff Bishop was Cnthbert's principal in this transaction, and, 1390. 
on the faith of the certification of the transfer from Lnpton to bishop^and 
Cuthbert, Bishop paid Lnpton the price of the shares, and as the Others 
shares really belonged to Maitland and Balfonr, and not to the CoN80Ln>ATBD 
plaintiffs, the company refuse to recognise their title. The 
plaintiffs contend that the company is estopped by the certification 
from denying Lnpton's title, and is bound therefore either to 
accept Cuthbert as the present owner of the shares, or to pay the 
value of them to Bishop. This contention renders it necessary to 
ascertain the precise meaning and legal effect of a certification, a 
term better known to business men than to lawyers. The certifi- 
cation is in these'terms : — " Certificate lodged/' Then follows the 
name of the company and the signature of the secretary, or of the 
person signing for him. The certification is on the margin of 
Lupton's transfer to Cuthbert, and the transfer identifies by their 
numbers the 185 shares transferred to him. The practice of 
giving certifications has arisen from the difficulty felt by members 
of the Stock Exchange in settling their accounts as buyers and 
sellers of shares when the seller's certificate of title does not 
accompany his transfer. If the seller's certificate includes more 
shares than he sells, he does not deliver it to the buyer with the 
transfer, but the seller produces his certificate and the transfer to 
an officer of the company, and he certificates the transfer ; and 
buyers and their brokers act on the fedth of this certification just as 
they would if the certificate produced to the company had been 
produced to and lodged with themselves. No fee is paid for a 
certification. In every case the certification must be read in 
connection with the transfer on which it is put. The object of the 
certification is to enable the transferor to satisfy his transferee that 
he can make a good title to the shares mentioned in the transfer. 
This he can only do if he is himself the registered owner of the 
shares mentioned in the transfer, or if he has a transfer from the 
registered owner to himself, or some one through whom he claims 
by a transfer or series of transfers. The certification, therefore, to 
be of any use at all, must amount to a representation that the 
transferor has produced to the person certifying, such documents 
as on the face of them show a prima facie title in the transferor to 
transfer the shares mentioned in the transfer, or, in other words, 



298 COMPANY EEPOETS. 

1890. that the transferor has produced to the person certifying, either 

BishoiTand wt*t purports to he a certificate of the title of the transferor to the 

Others shares mentioned in the transfer, or the equivalent of such a 

V. BALKI8 

Consolidated document — in other words, what purports to be a certificate of the 
title of some one else to those shares, and one or more documents 
purporting to transfer those shares from such person to the 
transferor. The eyidence in this case shows that the certification 
does mean this. But the certification means no more, nor can it 
reasonably be supposed to mean more. The certification is made 
by the secretary or some other officer, who has no time to do more 
than look at the documents produced to him. If, in business 
language, they are in order, i.e., if they are right on the face of 
them — he certifies ; if they are not, he refuses to certify. But he 
has no means of ascertaining, and no time to inquire whether the 
documents produced to him are genuine or not, nor whether the 
various transfers are valid or invalid in point of law. He acts 
on what he sees, and there is no pretence for saying that he 
does more or is understood by business men to do more. He 
does not warrant the title of the transferor, nor the validity in 
point of law of the various documents which together establish 
his title. That this is the true view of the e£fect of a certification 
will be apparent if it is remembered that certifications are some- 
times made by an official of the Stock Exchange, and not by any 
officer of the company the shares in which are the subject of 
transfer. 

Having ascertained the true effect and meaning of a certifica- 
tion, it is necessary to consider how far the defendant company is 
affected by the certification given by its secretary or clerk in the 
present case. It was said to be no part of the business of the 
company to give certifications, and that the company was in no 
way bound or affected by the certification given. This, however, 
is, in my opinion, a complete mistake. It is part of the busi- 
ness of the company to give certificates of title to shares in it, 
and to register transfers of such shares and to place the names of 
the transferees on its own books. It is, moreover, to the interest 
of every company to do what it can to assist its shareholders to 
deal with their shares in the way in which shares in companies are 
ordinarily dealt with, and if the officers of a company conform to 
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the ordinary practice in snch a matter as I am considering, it is i890. 
absnrd to say that they are acting beyond any power the company bishoiTand 
can confer on them, and that the company is not bound by what Othbku 
they do. In my opinion, it is proved that to give certifications is Gonsolidatbc 
incidental to the transaction in the ordinary business way of part 
of the legitimate business of all companies having capitals divided 
into shares which are transferable by deed or other instrument, 
and the certification in this case, having been given by the proper 
officer of the company in the ordinary way of business, is binding 
on the company, and the company is estopped from denying the 
truth of the facts certified either expressly or by necessary 
implication. What these feicts are has been already stated in 
general terms. The facts necessarily implied in this case are that 
Lupton produced a certificate purporting to show that he or some 
registered owner, through whom he claimed by transfer, also pro- 
duced, was entitled to transfer to Guthbert the shares mentioned 
in the transfer. In truth, however, Lupton produced no such 
certificate. He had none of his own, and he did not produce 
Powter's, through whom he claimed. This had been lodged long 
before by Maitland and Balfour. The plainti£f, however, was 
induced by the certification to part with his money, and he has lost 
it, and if an action would lie for a careless misrepresentation, I 
should be of opinion that the plaintiff could recover the money 
thus lost from the defendants. But no action lies for such a 
misrepresentation. This was finally decided in Peek v. Derry (h), 
which it is not for me to criticise. It is, however, contended that 
the doctrine of estoppel can be made available to assist the plaintiff 
in this case. But the doctrine of estoppel cannot put the company 
in a worse position than if a certificate of Lupton's transfer to 
Powter had been produced. If it had, still the transfer from 
Powter to Lupton would have been invalid, and Lupton, without 
any default on the part of the company, would not have been able 
to transfer the shares to Guthbert. The fact, then, which the 
company is estopped from denying would not, if true, have entitled 
the plaintiff to the 186 shares. The loss of the shares, as 
distinguished from the loss of the money paid for them, is 

{h) 1 Meg. 292 ; 14 App. Gas. 337. 
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1890. attributable, not to any misrepresentation by the company, but to 

BisHop^ND something quite diflferent — viz., the invalidity of the transfer from 

Othbkb Powter to Lupton. If, indeed, the certification amounted to a 

V. Balkib 

Consolidated warranty of Lupton's right to transfer, or if it were equivalent to a 
certificate by the company that Lupton was the registered owner 
of the shares which he purported to transfer to Cuthbert, the 
case would be very different and would be indistinguishable from 
In re Bahia Jk San Francisco Railway Co. (i). But a certification 
and a certificate are totally different things. The lodging of one 
or more documents may be certified, and yet the documents 
lodged may be invalid owing to circumstances not apparent on 
the face of them, and in this case the defect in Lupton's title 
was caused by the invalidity of one of the documents produced, 
and not by the production of the certificate which the company 
erroneously certified to be lodged. The real truth is that the 
plaintiffs lost their money by reason of a misrepresentation for 
which no action lies, and they lost the shares transferred to them 
by Lupton because he had no title to them, and the company is 
not estopped from denying this. Under these circumstances I am 
of opinion that the plaintiffs' remedy is not against the company, 
but against Lupton, who could not deliver the shares for which 
he was paid by the plaintiffs. 

In the result, therefore, I agree with Mr. Justice Williams 
that this action is not maintainable I am not, however, able to 
concur in the whole of his reasoning. He has not, I think, 
attached sufficient importance to the fact that the transfer from 
Powter to Lupton was invalid ; nor to the fact that the certification 
did not represent this transfer to be valid. Moreover, I think the 
learned judge was mistaken in considering this case governed by 
the observations of Lord Justice Bovten and Lord Justice Fry in 
the Charnwood Forest Company's Case{k). There is nothing 
tdtra vires in this case as there was in that. Neither can I agree 
with him that Lord Tenterden's Act applies to this case. A state- 
ment that a document is lodged is not, I think, within that Act. 
The case relied on by Mr. Justice Williams was decided on a 
demurrer to a declaration which set out statements of a very 

(i) L. R 3 Q. B. 584. (k) 18 Q. B. D. 714. 
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different nature. For the reasons I have given, the defendants are jg^^ 
in my opinion entitled to judgment, and the appeal ought to he ^ 

,. . , .^, ^ Bishop AND 

dismissed with costs. Others 

f . Balkis 

Consolidated 

Solicitors : Woodcock, Ryland d Parker, agents for Rowley dc Co*«»*ant. 

Chattvin, Birmingham, 
Stretton, Hilliard, Dale dk Newvian. 



HENDERSON v. BANK OF AUSTRALASIA. court of 

APPEAL. 
Meetings — Mode of conducting — Amendmtnts ruled ultra vires by chairman — Bbfore 
Mistaken ruling — Challenge of ruling by proposer — Acquiescence — Waiver Cotton, L.J., 

1890. 

Where a meeting has been duly called having for its object the proposal 

of certain resolutions for the alteration of a company's deed of settlement, *'^*'2^ ^^^"" 
amendments bearing on those resolutions may be proposed at the meeting. 
If the chairman rules that a proposed amendment is uUra vires^ the share- 
holder proposing it is not to challenge the ruling, but is left to his legal 
remedy ; and by subsequently voting against the proposed resolutions he 
does not acquiesce in or waive his objection to the ruling. 



T 



HIS was an appeal from a decision of Mr. Justice Chitty (re- 
ported ante, Vol. II. p. 178), who refused to set aside a resolution 
passed at an extraordinary general meeting of the proprietors of 
the Bank of Australasia, which meeting the plaintiff contended had 
been irregularly conducted by the chairman. 

The plaintiff, Mr. Robert Henderson, was a proprietor of the 
Bank of Australasia. By the bank's deed of settlement, before 
holding au extraordinary general meeting it was necessary that a 
notice thereof should be advertised at least twenty-one days before 
the holding of such meeting, specifying its objects. A notice was 
advertised on March 7, 1889, of a meeting to be held on April 
4, 1889, which stated that a special resolution would be proposed 
for altering the deed of settlement thus : '' To alter the voting by 
giving to every qualified proprietor one vote for every share held by 
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1890. him or her." On April 1, 1889, the directors issued a circular to 
Hbnderbon ^® proprietors stating that the full resolution to be proposed would 
V. Bank of j^^ . u ^Y^^^^ every proprietor shall have one vote for every share 

AUSTKALASIA. J r r *f^ 

held by him or her, provided that no proprietor shall be entitled to 
vote at any general meeting or ballot in respect of any share, unless 
he or she shall have been registered as the holder of such share for 
at least six calendar months prior to such general meeting, or, in 
case of a ballot, prior to the general meeting at which the ballot is 
granted." The plaintiff attended the meeting, and made a speech 
in which he stated that he objected to the resolution because it was 
unusual to give a shareholder one vote for each share, however 
many he might hold ; but he said he would support the resolution 
if a proviso could be added to it that candidates for a directorship 
should have been on the register for twelve months or two years, 
in respect of their qualification shares, or, if that could not be 
added, then he objected to the retention in the proposed resolution 
of the proviso requiring a shareholder to have been on the register 
for six months before being entitled to vote at a general meeting. 
The chairman ruled that Mr. Henderson was not entitled to raise 
any question at that meeting as to the qualification of directors, 
and he then asked if any gentleman seconded Mr. Henderson's 
amendment. It did not appear from the shorthand notes of the 
proceedings that any amendment was formally moved by Mr. 
Henderson, but it was understood by the meeting that the amend- 
ment was to omit the qualification in the case of ordinary share- 
holders. However, after the amendment had been seconded some 
further discussion took place, and the chairman consulted the 
legal adviser of the bank, and eventually the chairman declined to 
put the amendment on the ground that the proposed alterations 
in the deed of settlement must, in order to conform with the 
notice, be accepted or rejected in their entirety. Mr. Henderson 
then moved the rejection of the resolution. The proposed altera- 
tions were then passed in their original form, and were confirmed 
at a meeting held on May 2, 1889, at which, however, the plaintiff 
appeared and protested on the ground that the resolutions were not 
covered by the notice convening the meeting of April 4, and also 
that his amendment was not put to the meeting. Mr. Justice 
Chitty dismissed the action. His lordship held that whether the 



OOTJET OF APPEAL. 308 

resolutions were in conformity with the notice or not, the plaintiff i890. 
had by his conduct in moving an amendment waived his objection hbiydbkson 
as to that ; that no formal amendment had ever been moved by the y- ^^^^ °' 
plaintiff and rejected ; and that the plaintiff in not giving the 
chairman an opportunity of reconsidering his refusal to put any 
amendment, and in moving the rejection of the resolution, must be 
taken also to have waived any objection founded on the erroneous 
ruling of the chairman. The plaintiff appealed from this decision. 

Romer, Q.C., and John Henderson, for the appellant, contended 
that the notice of March 7 convening the meeting did not sufficiently 
specify its objects. Further, that the plaintiff was entitled to take 
his objections to the conduct of the meeting and to the resolution 
at any time before it was confirmed. Also that under the 
circumstances it was not incumbent on the plaintiff to formally 
frame his amendment, as it was evident that the chairman and the 
meeting quite understood it. 

Righft Q'Cf Maclean, Q^C, and C O. Hamilton, for the 
Bank : — 

There are two points in the case. First, was the notice a suffi- 
cient one ? We submit it was. But assume against the bank that 
it was not. Then the plaintiff received the two notices, and raised 
no objection to the sufficiency of that of March 7 at the meeting of 
April 4. On the contrary he took part in the meeting. He is 
therefore estopped by conduct from objecting now to the sufficiency 
of that notice. 

Then it is said that the chairman refused to put the plaintiff's 
amendment. But he never framed any amendment. The only 
amendment he intended proposing was one altering the time during 
which directors must hold their qualification, and that, the chairman 
held, and rightly held, to be ultra vires. If the plaintiff was 
dissatisfied with the chairman's ruling, he should have objected to 
it there and then, and that would have given the chairman an 
opportunity of reconsidering it. He however acquiesced in the ruling. 
To hold that a chairman's ruling need not be challenged there and 
then, but is final, and at once throws the dissatisfied shareholder 
upon his legal remedies, is to open the door to and invite litigation. 
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1890. Cotton, L.J. : 
Hbndbehon ^^^ objections have been taken to the resolutions in this case. 
V. Bank op The first was that the objects of the meeting wore not sufficiently 

AU8THALA8IA. .«-ii, . <••««- i -i.-i 

specined by the notice of March 7, which was the only notice sent 
out in time to satisfy the requirements of the deed of settlement. 
In the view which we take on the second point, it becomes un- 
necessary for us to give a decision on this objection, but I am 
inclined to think that the notice did fairly and reasonably express 
to the shareholders what matters were going to be discussed. 

The second objection was, that when the plaintiff desired to move 
an amendment, the chairman refused to put it. It is said, however, 
that no definite amendment was proposed. I agree with Mr. 
Justice Chittt that the notice calling the meeting ought not to be 
treated too critically, but neither ought the question whether a 
formal amendment was proposed. I think Mr. Henderson really 
did propose his amendment, and that the chairman understood it, 
but refused to put it on the advice of the company's solicitor that 
no amendment could be proposed, but that the resolution must be 
accepted or rejected as it stood. Mr. Henderson wished chiefly to 
propose an amendment as to the holding of the directors' qualifica- 
tion shares. [His lordship read the shorthand note of the pro- 
ceeding at the meeting and continued :] He said, however, that if 
he could not move an amendment as to the directors' qualification, 
then he objected to the proviso as to the shareholders six months' 
qualification for voting, and although his language was not as clear 
as a pleading in a court of law, still it was reasonably clear. The 
chairman said that an amendment relating to the qualification of 
directors was beyond the scope of the meeting, and there, in my 
opinion, he was right. But he did not say that as to the latter 
part of Mr. Henderson's amendment. On the contrary, he asked 
if anyone seconded the amendment. He could not be asking for a 
seconder to an amendment he had already ruled could not be put. 
He understood what the amendment was and that it related to the 
six months* qualification for shareholders. Then he had a conver- 
sation with the company's solicitor, and thereupon declined to put 
the amendment as being ultra vires, saying ** I find the resolution 
must be either accepted or rejected." It is clear that the appel- 
lant meant to move an amendment as to the qualification of share- 
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holders for yoting, and that was clearly within the notice calling 1890. 
the meeting. In ruling that the resolutions must be either Hbndkksok 
accepted or rejected without amendment, the chairman was entirely ^' ^'^\^^j^ 
wrong and the resolutions which were passed cannot be allowed to 
stand. 

Then it was said that the appellant waived his objection and 
acquiesced in the ruling. I do not think so. The chairman held, 
that he could not put the amendment, whereupon the appellant 
clearly said he would move to reject the resolutions if his amend- 
ment could not be put. That was not an acquiescence. Moreover, 
I do not think the appellant ought to have objected to the ruling, 
or that he was called upon to give the chairman an opportunity of 
reconsidering it. The appeal must therefore succeed. 

Fry, L.J. : 

I am of the same opinion. I think Mr. Henderson was desirous 
of moving one of two amendments. One, as to the qualification of 
the directors, was held to be ultra vires. There the chairman was 
right. Then he apprehended that Mr. Henderson moved the other 
amendment as to the six months* qualification for shareholders. 
He got someone to second that, and the chairman then intended to 
put it to the meeting. I think, therefore, that the amendment 
was in fact moved. There was no difficulty as to what the amend- 
ment was. If there had been, the chairman should have asked the 
appellant to put it more clearly. But the company's legal adviser 
told the chairman that no amendment at all could be put, and then 
the chairman told the meeting that the proposed amendment as to 
the six months was ultra vires. There he was wrong. That was 
a very serious ruling. The meeting was called to consider certain 
alterations of the deed of settlement, and if the meeting was con- 
ducted on the footing that no amendment could be put, that 
showed a serious disregard for the rights of the shareholders. 

But it was said that a locus poenitentia should have been given 
to the chairman by challenging his ruling. I think that in fact 
this was given. But the chairman said that nothing could be done 
except to accept or reject the resolutions. I distinctly hold that it 
is not the necessary course of conduct for shareholders to challenge 
the ruling of the chairman. The chairman rejected a legitimate 

C.C. — VOL. II. X 
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1800. amendment and BO vitiated the proceedings in qaestion. It is said 
Hbnd^on *^** ^^' Henderson acquiesced. I do not think so ; and he cer- 
«. Bank op tainly did not lose his rights hy acting in conformity with the 

AXT8TKA1«A BI A • 

chairman s ruling. 

Lopes, L.J. : 

As to the first objection, whether the notice was sufficient, 
although it is unnecessary to decide it, still I have my doubts. 
Then as to the amendment. It was urged that no definite amend- 
ment was ever proposed. I can imagine circumstances where it 
might not be necessary that there should be a definite amendment, 
but I think that here there was one. It is said the appellant 
acquiesced in the ruling. I do not think so. He resisted as far 
as he decently could. He was not bound to challenge the ruling. 
When a chairman rules that an amendment cannot be put, it 
would be wrong for the shareholder to proceed to discuss the 
ruling. 

Solicitors : Dawes dt Sons. 
Farrer d Co. 
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MUNICIPAL FREEHOLD LAND COMPANY, LIMITED high court 

OF JUSTICK, 

V. POLLINGTON. chancery 

DIVISION. 
Dincton-^oint and Several LiabilUy— Delusive Balance-sheeU—Payment of Befoeh 
Dividmdt atU of Capital— Ccmpaniea Act, 1862, ScheduU 1, TabU A, Art. ^mbwich" 
73 — Secretary and Manager's Liability — Negligence—StaJtute of Limitations jggg 
— Besignation of Directors — Absence of Povoer of Board to Accept — Accept- *«r-' 
anee by General Meeting. ^^ 12tfc, 

16^ irthi 

Table A in the Schedule to the Companies Act, 1862, does not contain ISth, I9th, 
any proyision as to the resignation of directors. In a company governed "^^ 20tA. 
by Table A, a director sent a letter to the board of directors resigning his 
office. The resignation was ordered to stand over, and was accepted by 
the company at its next general meeting. 

Held, that the board had no power to accept the resignation, which there- 
fore did not become effective till it was accepted by the general meeting. 

Directors allotted shares to themselves, and subsequently sold their 
shares at a premium, without having paid to the company the moneys 
due on application and allotment. 

Held, that the non-payment of those moneys did not constitute the 
directors trustees of tlkose shares for the company, and that they were 
therefore entitled to retain for themselves the premiums. 

Art. 73 of Table A provides that " no dividend shall be payable except 
out of the profits arising from the business of the company." The directors 
issued balance-sheets whereby it was made to appear, contrary to the 
facts, that profits available for dividends had been earned. No proper 
valuations of the company's property were ever made, but the directors 
acted on the representations of the secretary. Dividends were declared 
and paid. The company brought an action against the directors and 
the secretary. 

Held, that the directors, in acting as they had done, were guilty of a 
breach of trust, and that as they had failed to show that the dividends 
had been paid out of profits, they must replace the capital they had paid 
away in dividends. 

Held, also, that the secretary had in &ct been manager of the company, 
and was liable for negligence, and must pay as damages the amounts 
improperly paid out of its capital in dividends. 

Held, also, that the Statute of Limitations did not apply to limit the 
liability of the directors, but was applicable in the case of the secretary 
to limit his liability to acts done within the six years before the issue of 
the writ 

Declaration that the liabilities of the directors and secretary were joint 
and several. 



T> 



HIS was an action by which the Municipal Freehold Land 
Company sought to have the defendants, who had been its directors 
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1890. ^^^ secretary, declared liable to replace certain sums which had 
Municipal ^®®^ P*^^ ^^* ^^ ^^^ Capital of the company by way of dividends, 
Frbbhold and also certain premiums on shares wronrfuUy trafficked in by the 

LilND Co., o .^ • 

Limited 9. directors, and damages for negligence. 

oLLiNOTOjf. rpj^^ compauy was incorporated on Feb. 23, 1881, for the purpose 

of purchasing, selling, and dealing with land, erecting buildings 
thereon, raising money by mortgage upon such land, and carrying on 
the business of land agents. The Articles of Association contained in 
Table A in the first schedule to the Companies Act, 1862, applied 
to this company. The defendants were Viscount PoUington and 
others, the first directors, and also Mr. George Marshall, who was 
the company's secretary until Feb. 6, 1888. 

A company called the Municipal Permanent Benefit Building 
Society had been formed, having the same directors and secretary 
as the plainti£f company, and this society made large advances to 
builders who were employed in developing certain estates known as 
the Earl Park Rise Estate, the Harrow Estate, and the Champion 
Hall Estate, which the plaintiff company had purchased. By a 
resolution of the directors of June 15, 1882, it was resolved " that 
the liability attached to advances to builders on the various estates 
by the Building Society be borne by this company." Article 73 
of Table A provides that '' no dividend shall be payable except 
out of the profits arising from the business of the company'." The 
balance-sheets issued by the directors were not in the form re- 
quired by Article 81 of Table A. Those issued from 1881 to 1884 
contained no reference to the company's large liability for the 
advances made by the Building Society to the builders, and only 
by excluding any statement of this liability could the balance- 
sheets be made to show a profit in each of those years. In respect 
of the year ending December 31, 1881, an interim dividend at the 
rate of 10 per cent, per annum was declared, amounting to 907Z. Gs., 
and a bonus of 4502. to the directors, and 1051. to the secretary. 
In 1882 a dividend of 10 per cent, was declared, amounting to 
2,792/. 11«. Id., and a bonus of 2501. to the directors. In 1883 
and 1884 a dividend at the rate of 5 per cent, was declared. 

In the prospectus issued at the time of inviting applications for 
shares in the company, it was stated that the directors would them- 
selves be shareholders. The directors applied for shares and 
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made an allotment to themselyes, but without paying either the i890. 
money due on application or on allotment. While these moneys municipal 
still remained due, the directors sold their shares at a l™"co^ 
premium. Limitbd *. 

On June 17, 1884, Viscount PoUington sent a letter to the 
directors resigning his office as a director. This letter was consi- 
dered at a board meeting held on July 16, when it was directed to 
stand over. The resignation was accepted at a general meeting of 
the company, held on December 31, 1884. 

In November, 1888, the company issued the writ in this action. 
It claimed that the defendants might be declared jointly and 
seyerally liable to repay the sums paid in respect of diyidends and 
bonuses as having been paid out of capital and not out of profits, 
and the sums received as premiums as having been received by the 
directors as agents of the company. 

The statement of claim alleged that the defendant, Mr. George 
Marshall, the secretary, had fraudulently falsified the books of the 
company, and made and caused to be made therein numerous false 
and fictitious entries, so that it was made to appear that the com- 
pany had made a profit in each year, and that the directors knew of 
this, or would have known of it but for their gross negligence in 
the management of the business of the company. It also alleged 
that no proper valuations of the property of the company were made, 
but that fictitious sums were entered in the books and balance- 
sheets. In support of these allegations^ the particulars set forth 
a sum of 18,760{. 10s. Qd. entered as purchase-money of the Earl 
Park Bise Estate, which the company alleged to be in excess of the 
amount actually paid ; also a sum of 7,815Z. entered as the value 
of the ground rents on the Champion Hall Estate, and various 
other sums. Damages were claimed from the directors and secre- 
tary in respect of those matters. 

Viscount Pollington denied the falsification of the books by the 
secretary, or any negligence on his own part, or any liability after 
the date when his letter of resignation was considered by the 
board. Mr. Oeorge Marshall stated that he did not keep any of 
the books of the company except the minute-book, and that he waa 
merely the servant of the company. He also denied the main 
allegations in the claim, and claimed the benefit of the Statute of 
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1890. Limitations as regards all matters previous to Noyember, 1882, 
Municipal ^®^g more than six years before the issue of the writ. 
Fbxsrold The auditors had originally been made defendants. 

Land Co«i 

LxMiTBD V. The findings of Mr. Justice Eekewich upon the evidence appear 
in his Lordship's judgment. 

Warmington, Q.C., and H, Terrell^ for the company : — 

The evidence shows clearly that there were no profits made 
when these dividends were declared, and the directors and secretary 
are jointly and severally liable. Viscount PoUington's liability 
continued down to the General Meeting on December 81, 1884, 
when his resignation was accepted. The directors to whom it had 
been sent in June had no power to accept it. Table A makes 
no provision in that behalf. The directors showed gross 
negligence in managing the company's business ; no valuations of 
its property were ever made. They accepted the statements of the 
secretary without inquiry, and the latter, who was really manager 
as well, prepared these delusive balance-sheets : In re Oxford 
Benefit Building and Investment Society (Z), Leeds Estate Build' 
ing and Investment Co. v. Shepherd (m), Lee v. Neuchatel 
Asphalte Co, (n). In re County Marine Insurance Co., Rance*s 
Case (o). 

As to the Statute of Limitations, what is charged here is a 
breach of trust, and, therefore, the statute cannot be set up : In re 
Exchange Banking Co,, FUtcrofCs Case (p). 

As to the premiums, this case is covered by Parker v. 
McKenna {q). 

Neville, Q.C., and O. T. Borrett, for Viscount PoUington : — 

The evidence does not show either fraud or negligence. The 
directors acted, as in the absence of personal knowledge of such 
matters they were obliged to act, on the statements of others as to 
the value of their property. There is nothing whatever to show 
that they had any idea that the balance-sheets were delusive. Lord 

(l) 35 Ch. D. 502. (o) L. R 6 Ch. 104. 

(m) 36 Ch. D. 788. (p) 21 Ch. D. 619. 

(w) 1 Meg. 140 ; 41 Ch. D. 1. (j) L. E. 10 Ch. 9ft. 
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PoUington cannot be made liable in any case for what happened jgQ^, 
after his letter of resignation was submitted to the directors. n^^J^^ 
There was no provision requiring the resignation of a director to be Fbbbhold 
accepted before it became effective ; it was sufficient that he re- Limited v. 
signed and that the resignation came before the board. As to 
the premiums, the shares which the diiectors sold were theirs. 
They had been allotted to them and they were always liable to the 
company for the amounts owing on them. [They referred to In 
re Mercantile Trading Co,, Stringer^s Case (r), and In re Denham 
d Co. («).] 

E. L. Levett and Le Riche, appeared for other directors and 
executors of directors who had died. 

Rigby, Q.C., and JB. Horsbrugh, for Mr. George Marshall : — 

The secretary was merely the servant of the directors. He had 
nothing to do with the entries in the books except the minute- 
book. The balance-sheets were duly audited, and the shareholders 
assented to the declaration of the dividends. Neither fraud nor 
breach of trust has been proved against the secretary. In his case 
the Statute of Limitations is clearly applicable. 

Warmington, Q.C, replied, citing York Tramways Co. v. 
Willows (t). 

Kekewich, J. : 

I think before dealing with any other point I must get rid of the 
point in respect of Lord PolUngton's liability as a director after the 
15th July, 1884. I will not say that it is not a point which has 
occurred to many of us at different times in one form or another, 
but in the real form in which it is now raised I do not remember 
myself ever having known it raised in pleadings or in argument, 
and I am not aware, and counsel has not been able to assist me by 
reference to any decision which could be really cited as a guide, 

(r) L. R 4 Ch. 476. (0 8 Q. B. D. 685. 

(«) 25 Ch. D. 752. 
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1890. cmd I think that is not unnatural, and not the unlikely result of 
MuntcTpal iJ^d^stry, because of late years Table A has very seldom been 
Frbbhold adopted, and the common forms of Articles of Association generally 
Limited v. contain specific provisions respecting the retirement or resignation 
* ' of directors. The short facts necessary for my purpose are these. 
Lord Pollington, being a director, wrote a letter resigning his office 
as director — I prefer to use that phrase instead of saying tendering 
his resignation — on the 17th June, 1884, after a Board meeting 
held on that day. He was present at that meeting, and there is no 
doubt he is liable, as a director, for everything that occurred until 
that meeting adjourned. That letter could not have been con- 
sidered by the Board until their next meeting, which probably Lord 
Pollington knew, and I think he must be taken to have known — 
that at any rate is the fact — would not be held until the 15th July, 
1884. At that meeting bis letter was read, considered, and 
directed to stand over. His colleagues were unwilling to part with 
him, and some correspondence, which I have not before me, ensued, 
the short result of which was that he was entreated to stay, and it 
appears, from one entry, that he was entreated to postpone his re- 
signation until the following November. It was not until the year 
1886 that his resignation was ultimately accepted by the Board. 
Now he said on the one hand, '' I resigned when I sent in my re- 
signation to the Board," — he does not say when he wrote his letter, 
when he posted it, or when he delivered it to some officer of the 
Company, but when it came before the Board, it seems the rational 
intelligible time to fix — '* and nothing more was necessary. I was 
a free agent. I had accepted this office as director voluntarily, and 
I had no contract to stay any longer than it suited me," and for 
reasons which he did not explain^ and which he was not asked to 
explain, he said, *' I thought the time had arrived when I ought 
to resign, and I did resign. It was not accepted till afterwards. 
What matters that?" I think that is the effect of the evidence. 
''I never departed from my determination to resign then, and 
whether it was accepted or postponed, or directed to stand over or 
not, is perfectly immaterial to me." On the other hand the Com- 
pany says, " The directors had no authority to accept your resigna- 
tion, and therefore we are not careful to inquire whether they 
directed it to stand over, what entreaties they made, and whether 
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they altimately accepted it or not. Yon continued a director until 1890. 
you were released by the Company." Those are the two positions, municipal 
and I think those are two consistent and right positions. I mean that F^**"^^'' 
any intermediate position does not seem to me to be one of stability. Limitbd r. 
The real legal question is what was the contract between the parties, 
the contract of service between Lord PoUington on the one hand, and 
the Company on the other. Had he contracted to serve until he had 
resigned into the hands of the Company, and they had accepted 
the office which he had undertaken ? It is not contended on the 
part of the Company that they could have refused to accept it, but 
they say that the office must have been resigned into their hands 
to accept. They do not place themselves in the position of the 
sovereign who can, if the sovereign pleases, decline to accept a 
resignation of a minister or an officer. They only say '* The 
resignation must be made to us, and not to your colleagues." 
Now on principle that seems to be so. The directors are the agents 
of the Company. Directors have been frequently called managing 
partners, and, bearing in mind that really company law is only a 
phase of partnership law modified by statute, I cannot but think 
that that is a good term. They are managing partners. Now just 
let us turn our minds to a partnership firm of many members, all 
handing over the direction of affairs to two of their body, as manag- 
ing partners, trusting them, and not meeting them except once or 
twice a year to balance the accounts and receive their quota of the 
profits, being content with their great intelligence, their industry, 
and their faithfulness. One of those managing partners says to his 
brother, '' I am tired of this. I am going, and I leave you to 
manage the affairs of this partnership, and I am quit of it. I give 
no notice to my other partners, who will not be here for months to 
come, and never know anything about it. I am off, and you will 
hear no more of me." Is it conceivable that if that remaining 
managing partner puts into his pocket the moneys of the partnership 
which do not belong to him, that the retiring manager would not be 
liable ? How can he get off the duties which he has undertaken by 
simply retiring in that way ; and where is the difference between a 
director seceding from the Board and a managing partner seceding 
from the management of the partnership? I fail to see any 
difference at all — no difference, I mean, in substance. As I 
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1890. suggested in argument, suppose all the directors were willing to 

MxmiCTPAL ^^^^S*^' They might each resign until there was one left, and that 

Fkbbhold one would be left in charge (to reduce it to an absurdity) because 

LiMTTBD i. he of all could not resign, as there was no director left to whom he 

PoLLDCQTON. ^^j^ j^^j^e his rosignatiou. 

Now is there anything in the articles that goes against that ? 
I find no such provision as is to be found in the 89th section of the 
Companies' Clauses Consolidation Act, 1845. I find no such 
provision as is to be found in the Articles of Association set out in 
the York Tramways Co, y. Willows (u), I find no mention at all 
in these Articles of Association — that is to say, Table A — of any 
which speaks of resignation, and, on careful consideration, I do not 
think there is anything which points to it. By Article 64 the 
directors are entitled to fill up a casual vacancy. Such a casual 
vacancy might occur by death ; it might occur also by disqualifica- 
tion under the clause which is inserted for that purpose. It 
possibly might occur otherwise. But I see no reason for extend- 
ing the absence of any expressed words to a vacancy by resignation, 
and it is to be observed that there is a special provision that a 
director coming in, in that way, that is to say, by the election of 
the directors — the co-optation of directors — *' shall retain his 
office so long only as the vacating director would have retained the 
same if no vacancy had occurred." That is to say, he takes the 
place of the director who has gone. He is responsible to the 
Company precisely in that same way, and the result is that when 
the proper time comes he retires by rotation, and the Company 
resume that control which was only lost for convenience' sake, in 
order that the Board might be full during that time, whatever it 
may be. 

Now, as against that view of the articles, there is only one 
remark to be made, and that is, that by Article 55 the whole 
business of the Company is to be given into the hands of the 
directors. They are to manage the business, and they are to 
'' exercise all such powers of the Company as are not by the fore- 
going Act, or by these articles, required to be exercised by the 
Company in general meeting." That might be held to imply that 

(w) 8 Q. B. D. 686. 
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they were the Company for all purposes not expressly excluded by 1890. 

the Act of Parliament or by the words of the articles. But it huniopax. 

seems to me too strong a thing to construe that as meaning that ^kbehold 

besides exercising all the powers of the Company — ^which means J^imitkd v. 

the powers of effecting the objects as detailed in the Memorandum 

of Association, and working those out in detail in daily work, that 

is to say, performing the executive duties of the Company — ^that 

they should into the bargain be constituted the principal of the 

Company as regards its agents, so as to maintain a direct relation 

between the Company and its agents, and relieve anyone of the 

body of their duties to their own principal. Of course one may 

construe general words strictly, and make them mean almost 

anything, but I think one ought to put a rational interpretation 

upon them, and I do not think it would be a rational interpretation 

to hold that those general words implied the power of accepting on 

behalf of the Company the resignation of their own officers. The 

point is a new one, as I have already said, and I do not know that 

I ought to express a hope, but I certainly shall not be sorry, if the 

matter is authoritatively discussed elsewhere, particularly in this 

case remembering what Mr. Justice STntUNG said in the case to 

which I shall have occasion to refer directly, that perhaps the law 

on this subject is not yet completely settled ; but I think that I 

must hold that Viscount PoUington could not, and did not, by 

resigning his office quit himself of all liabilities to the Company as 

from that day forward, and that notwithstanding his absence, I 

must hold him responsible for that which as a director it was his 

duty to do. 

As regards Lord Pollington and the other directors the 
Statute of Limitations was pleaded. I can understand why the 
Statute of Limitations was pleaded, and I think, if I may venture 
to say so, it was rightly pleaded, because there is a claim for 
damages brought in against all these directors, and, as regards the 
claim for damages, the Statute of Limitations would, I apprehend, 
without doubt apply. I have from the very first, as I pointed out 
to Mr. Terrell, fBuled to see how any damages can result from the 
acts of the directors which are complained of, if they are not liable 
on other grounds mentioned in the earlier part of the claim. 
That is the conclusion at which I have arrived. Therefore, the 
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1890. Statute of Limitations as a defence for damages becomes im- 

Mu^AL material. 

Fhbehold ^g regards the rest of the case, the claim made against them is 

Limited v. for breach of trnst ; whether under the 165th Section of the Act or 

Foil lalK OT'ON 

under the general law is perfectly immaterial. It has been held in 
FlitcrojVs Case (a?), and in the Oxford Benefit Building Society* s 
Case (y), that the Statute of Limitations cannot be successfully 
pleaded to a claim for breach of trust. Therefore, I get rid of that 
defence, and, having decided the other point against Lord Polling- 
ton, I treat all the directors as one body. I leave Mr. Marshall 
alone for the present, though he must be mentioned. 

The claim against these gentlemen is that for the year 1881 
and for the succeeding years they declared a dividend out of 
capital, when the dividend was payable, not only according to 
the general law, but according to the express language of the 
Articles of Association, only out of profits. It was argued 
that ''profits" meant the same as that more peculiar term 
" realised " profits which was contained in In re Oxford Bank 
Building and Investment Society (y), and which was commented 
upon in an interlocutory observation by Mr. Justice Eay. I do 
not think that '' realised " profits do mean the same as net profits. 
Mr. Justice Eat thought they did not, and to my mind there is a 
very great and clear distinction between them, but it is unneces- 
sary to consider that. It is unnecessary to consider whether what 
I have here could or could not have been justified, or would have 
been more or less justifiable if the word had been " realised '* 
profits. I have here the word *' profits.'' Of course I accept, not 
only as law, but, if I may venture with respect to say so, I accept 
as common sense the judgment in Stringer's Case (z), which set 
the law on that subject on a sound footing many years ago, and 
which has prevented a great deal of costly but useless litigation, 
and at the same time I hope tended to keep the affairs of companies 
more straight than perhaps they otherwise would have been. I 
understand that a company is quite as competent to declare 
dividends out of property which is invested for the time being in 
buildings or anything else, as it is out of cash in hand, and that it 

(x) 21 Ch. D. 519. (y) 36 Ch. D. 502. (z) L. R 4 Ch. 476. 
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is not at all necessary that a company, anymore than an individnaly 1390. 

shoald have cash at the hank on which he can draw, in order to j^uni^pal 

declare dividends. If a man having 1,000Z. at the beginning of the Frbehold 

year has invested it in a property or in any other way, and at the Limited v. 

conclusion of the year he has 1,500Z., it seems to me that he has 

made 5001. profit, and that, whether in the meantime he has 

chosen to bay so many sixty-fourths of a ship or to put 600Z. into 

consols. Even if he spent it, he has made it. Of course if he has 

spent it, it is not there for division. It cannot be applied for the 

purposes of profits, but still it is no more and no less profit whether 

it is invested in one way or other. If the money has been made, 

notwithstanding that it is again attempted to be turned over, so 

long as it really is in existence in some shape or form, even though, 

as one authority says, you are obliged to go to your banker and 

borrow the money in order to pay the dividend, still, if the profit 

has been made, you can divide it as profit. The question is 

whether you have made the profit or not. That is a question not 

necessarily involving much, if any, law. It may possibly involve 

some accountants' statements, and it may involve other expert 

evidence. Then, again, it is not necessary for a man, in order 

to know whether he has made a profit or not, really to value what 

he has got at the end of the year. If he is a prudent man of 

course he does, if he wishes to know how much he has got to spend, 

how much better off he is now than he was twelvemonths* ago ; 

that is, only for the purpose of ascertaining exactly how much he 

has got. A man who, we will say, invested in bank stock some 

few years ago, and holds it still, knows that he has made money — 

he may be wrong to the tune of five per cent, or more if he does not 

refer to some broker or to some authorised statement of rise and fall 

of prices ; but if he knows anjrthing about what is going on in the 

world around him, he knows that bank stock has risen very much. 

And so with other matters. A man who bought house property 

in the City of London many years ago is well aware that there has 

been a great rise, and that he is better off in that way, and that if 

he wants to sell he has more to offer, more to realise, than he had 

before ; but whether it is to be so much per foot or yard, that is 

another question. If he wants to know that, he must make 

enquiries. But it cannot be necessary where there is undoubtedly 
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1890. & rise at the end of the year to have a reyalnation of anything 
Muxncn^AL ^^^^^ requires a carefiil, and therefore a costly, yalaation. But if 
Frbbrold a man who is only responsible to himself, or directors who are 

Laxcd Co., . 

LiKmD V. responsible to their shareholders, wish to ascertain exactly how 
mnch they have gained, exactly what they have diyisible in the 
shape of profit, then for that purpose they must have a revaluation, 
or they must run the risk of making a valuation on an insufficient 
basis. They employ competent persons and adopt their conclusions 
without going into the matter closely themselves, because they 
believe the persons they employ to be competent. I cannot think 
that they are to blame so long as they are fortunate enough to keep 
within the limits of prudence. 

Have I in any way described what these directors did in this 
particular case ? To my mind they did not act the part of the 
prudent man or the prudent director. I was much struck at first 
with the observation of Mr. Justice Stirlino in the case of the Leed$ 
Estate Building and Investment Company v. Shepherd (a) with refer- 
ence to the earlier case, Ranee's Case (b), which no doubt proceeded 
on the settled law of Stringer's Case (c). I confess I thought that 
Mr. Justice Stirling had rather expanded, while professing merely to 
follow the judgment of the Court in Ranee's Case (6), and when I 
critically examined Ranee's Case, I found that the statement in 
the head note was really of the law as laid down by Lord Justice 
Mellish, and was not expressed by Lord Justice James, though I 
must take it for granted that he did not dissent from it. I was 
still more prepared for the comment on Mr. Justice Stibling's 
decision. On looking more carefully into that decision, I think he 
came to the conclusion that although no doubt Lord Justice 
Mellish's remarks in Ranee's Case applied to the entire absence 
of examination of accounts, the principle of it applied to a case 
where there was not only entire absence but such utter negligence 
to go into the accounts properly that the distinction between the two 
was rightly dismissed from calculation. I think that is what Mr. 
Justice Stirling must be taken to mean, because he expressly 
follows Ranee's Case (6), and though his words do not go quite so 

(a) 36 Ch. D. 787. (c) L. R. 4 Ch. 476. 

(b) L. R. 6 Ch. 104. 
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far, I think he means to say that such examination of the accounts 1390. 
as there was in the case before him was only substantially jiu^JJ^^j, 
equivalent to that which was proTed in the other case, namely, no Fubbhold 

.• . . . Land Co., 

exammation of accounts whateyer. I had considerable difficulty in jiiMiTBo v. 
deciding what it would be my duty to do ; whether I ought loyally 
to adopt Mr. Justice Stiblino^s decision though it looked as if it 
went in words beyond the other, or whether I should go behind 
that and apply the principle wholly to the case to which Lord 
Justice Mellish had applied it ; because I was not at all satisfied 
that there had not been here some sufficient examination of the 
accounts. I was quite satisfied that the work had not been 
prudently done. It was quite obvious from the evidence that there 
had been an amount of carelessness in the administration of the 
affairs of the Company which imposed great moral delinquency, 
but whether it was legal delinquency or not was quite another 
question. But fortunately at the last moment Lord Pollington 
was put into the witness box and Lord Pollington has dispelled 
any doubts which I had upon the subject. I have got to choose 
between two alternatives. Either Lord Pollington came here 
with the intention of not remembering anything and of trying 
to obscure the discussion of the case and the decision of the 
Court by ignoring what was before him from time to time, or else 
he never knew anything about it. It is impossible for me to 
believe that a man who had been a director for so many years, 
attending meeting after meeting, and had taken part in the ad- 
ministration of the affairs of this Company and of the Building 
Society, could have so far forgotten everything that occurred that 
nothing was recalled to his mind by the production of the books, by 
the inspection of the books by himself, and reading the Minutes to 
which he was a party. I can quite understand his having forgotten 
every detail, every date, evety transaction, but I cannot understand 
their not being brought back to his mind to some extent by the 
direct reference to the books before him. I not only was unwilling 
to adopt the first alternative as regards Lord Pollington, but I 
am sure that it would be an unjust and improper conclusion at 
which to arrive. I do not believe that Lord Pollington desired to 
do otherwise than his best to inform the Court, and I am therefore 
driven to the conclusion which I unhesitatingly adopt, that he could 
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1890. not inform the Court because from beginning to end he was the 
Municipal ^^^^ t^ol. Ex uno disce omties. I believe that Lord Pollington 
Frbbhold and all the directors really took no active part, no intelligent 
Limited v. part, no guiding administrative part, in the affairs of the Coifipany. 
This Company was formed to assist the Building Society, it was 
formed with the same secretary and the same directors, and my 
conclusion is that from day to day they met and adopted what was 
put before them, and came to some conclusions which I have no 
doubt were more or less suggested to them by the active and 
powerful secretary, and that they never really gave their minds to 
it at all. That being so, although the reports and the balance- 
sheets are theirs, I can see but too clearly that they never went 
into these accounts, and it is only fair to Lord Pollington to say 
that when these matters are pointed out to him he is anxious and 
honest enough to say at once " Of course, this ought to have been 
in the account," and he cannot explain why it was not. I know 
why it was not: because it was never brought before him in a 
proper way. It may be a misfortune that gentlemen, whose names 
perhaps more than anything else were wanted for a company of 
this kind, should be made liable for having done nothing wrong 
except, unfortunately, the omission to do something right; but 
that is a misfortune which is counterbalanced, in my mind, by the 
hope that it may be a lesson to others. I hold that if directors 
allow their names to be put on prospectuses and on reports, 
they are responsible, and they must be held to be responsible, 
and they cannot get off by saying, " We trusted to others." 
As regards valuations, as regards accountant's business, as 
regards actuarial business, anything of that kind, of course they 
are bound to take other opinions. Directors are not often 
qualified to act — as indeed they are not bound to act — either as 
valuers, or accountants, or actuaries ; but if they are dealing 
with such matters with which they themselves are not suffi- 
ciently acquainted, they are bound to consult those who are 
sufficiently acquainted ; but in this case I have not the slightest 
proof that from first to last they did anything of the kind. I 
do not see anything approaching a valuation of any asset what- 
ever. The matters were put down in a convenient form and 
accepted by the Board. I do not think it going too far to 
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say that these two balance-sheets were made out for the pur- iggo. 
pose of showing a divisible profit, and that, without that m^j^J^^t^. 
consideration of the circumstances which the matter of course Frebhold 

- - Land Co., 

deserved. Limitbd v. 

I think very little of the omission to follow the Schedule to ^«^^'^«t^^- 
Table A. The directors ought to have done so of course, but I put 
that aside. It has been adverted to by Mr. Justice Stirling, and I 
think by other judges, but at any rate by him, as one of the faults 
of directors that they did not follow the form given in the Articles 
of Association ; but the case against these directors to my 
mind stands a great deal higher than that. What is the 
one thing which they omitted to do — ^putting aside for the 
moment, not as unimportant but as matter of comparative 
little moment, the valuation on the lands sold of ground rents 
(which did not really exist) at too high a price, or anything of 
that kind ? As I say, without dismissing the other points at all, I 
am content to found my judgment against these directors on the 
omission to notice from first to last, that is to say until 1884, the 
liability to the builders. They may or may not have known, 
in my judgment probably tbey did know, that these builders were 
what were known as speculative builders, persons who are quite 
unable to complete the contracts without financial assistance. 
Financial assistance, as we know, is rendered on such terms that 
that of itself indicates a want of means, and points to speculation 
in building. They may or may not have known that, but these 
gentlemen did know that at any rate these builders were to be 
financed. These liabilities, as Lord PoUington has told us, were 
undertaken in the earliest stage. They may not have ripened into a 
legal liability until that resolution of the 15th June, 1882, but 
then at any rate it was a liability undertaken. It may not have 
been communicated to anyone— perhaps not ; no person could be 
sued upon it — perhaps not ; but it was a liability which at any 
rate from that time forward, and according to Lord PoUington's 
evidence for some time before that, the company had put 
themselves under, and that liability is not mentioned in the report 
or in the balance-sheet. Possibly the shareholders, being anxious 
to receive a dividend, might have said, " We will take what you 
are pleased to tell us to be our profits, notwithstanding that we are 

c.c. — VOL. IL Y 
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1890. liable for so many thousand pounds to these builders, and that the 
Municipal P^^^^^ ^^^ *^ vanish, and the result is that we shall be eating into 
Frbbhold our capital." It may be so ; but they ought to have had the 

J./AND C/0«) 

LiMiTBD V. chance of saying themselves whether they would be foolish or 
oLLiNOTON. ^^^^ whether they would assist the directors in going against the 
Articles of Association, against the principles of law, or not. They 
had no such opportunity at all, and, apart from anything else, it 
seems to me that that is so large an omission from the report and 
balance-sheet, that to my mind there was no proper balance-sheet 
before the shareholders. There was no such examination of 
accounts as there ought to have been made, and the result is that 
the principles of Ranee's Case (d) and of the Leeds Investment 
Company v. Shepherd {e) apply, and the directors have to justify 
their dividend. So far as they have attempted to do so they have 
signally failed. Lord PoUington has not attempted to. He confesses 
in the witness box that this matter at any rate ought to have 
been mentioned, and I must take it, not having the advantage of 
seeing the others, that he is the representative of the directors, 
and that they all would follow suit and say that it ought to be 
there, and that they did not take proper means for seeing that it 
was there. That being so, I think that all the directors must be 
held liable for the dividends declared, as I think, without any 
justification, not shown to be declared out of profits, because there 
were none so far as I can see, and therefore they are to be treated 
as being paid out of capital. I think that the bonuses necessarily 
went in the same way. I do not think that those would have been 
paid except in respect of the profit ; they were contingent on the 
profit made, and the other terms mentioned in connection with the 
dividends. 

As regards the premiums, I am in the directors' favour. The 
case, I understand, is simply this. The directors issued shares. It 
was stated in the prospectus of those shares that the directors 
would themselves be shareholders, and it was natural and right 
that it should be so. It is a complaint sometimes against directors 
that they do not hold shares. These directors intended to hold 
them. They applied for them but they did not pay the money on 

{d) L. R. 6 Ch. 104. («) 36 Ch. D. 787. 
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application or allotment. I do not hesitate to say that is yeiy 1990. 
wrong. The directors were negligent of their duties in not doing n^^JJ^p^^ 
so, and any men of high honour would never think of simply Fmbhold 

- , _ , Land Co.f 

makmg themselves debtors to the company for the amount either Limitbd r. 
due on application or allotment or on call; but they did make 
themselves debtors to the company, and it might have been re- 
covered by action at any time. Of course they did not sue them- 
selves. That is one of the reasons why it makes it improper on 
their part to treat the matter in that way ; but of course they were 
liable, and if they did not pay, the liability remained until they did 
pay in fnU. Afterwards, being still liable, they sell those shares 
at a premium, and they put that premium into their pockets. It 
seems to me they were their shares, and they had no doubt trafficked 
to a certain extent with the moneys of the company, that is to say, 
because they had not paid the company, but if the company lost 
by that, the company, of course, ought to be recouped if there has 
been any loss by non-payment of the application and allotment 
money and so forth ; but I cannot see that they were the agents of 
the company for taking these shares or for the sale of these shares 
or for the receipt of the premiums. Parker v. McKenna (/) was 
referred to as an authority for that proposition, but in that case the 
directors did not take the shares themselves, but took them in the 
names of third persons, and the Court was satisfied from the 
circumstances that the case did come within the law of principal 
and agent, and that the agent cannot make a profit out of his 
agency. If I thought that was the result here, of course I could 
make these directors liable for the premiums, but for the reasons 
that I have mentioned I do not think so. 

That I think deals with aU the claims against the direc- 
tors. 

Now, as regards Mr. Marshall I have no doubt from first to last 
that he was the manager of the company, the motive power, and far 
from his being the directors' humble servant, they really were his 
puppets, and he pulled them as he pleased, and I think that he is 
responsible for all these accounts, and for all the loss that has 
occurred, and that he ought to be made to pay everything that has 
been occasioned by his default. It was said that there were no 

(/) L. R. 10 Ck 96. 
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1890. books in his handwriting. Well, I do not know exactly why, but 
« ""^^j^ Mr. Warmington had not been fully instructed respecting the books 
FREEHOLD of the company, because at the last moment, when Lord PoUington 
LiKiTBD V. was in the box, the rough minute-book turned up, and I have got 
PoLLTKOTOK. ^j^^ yQugh minutc-book in two volumes, and I do not say that it is 
not a very convenient form of keeping an agenda book. What is 
proposed to be done at each meeting is written down by Mr. 
Marshall himself, and then the chairman of the day writes under it 
whatever is necessary to show the decision of the directors, "Ap- 
proved,'' " To stand over," and so forth, and then the whole of it 
is copied into the complete minute-book to be signed by the 
directors at the next meeting. But there I have the whole thing 
prepared by Mr. Marshall, clear evidence that he was not only the 
secretary, but was the manager of the company from beginning to 
end, and I think he occupies a position uncommonly like Mr. Crab- 
tree in the Leeds Case, I have not the slightest hesitation in 
holding him liable for negligence. He is not liable in the same 
way as the directors are as trustees of the money so as to make 
them responsible for a breach of trust. He is liable, I think, for 
negligence. That being so, he must be rendered liable in the way 
of damages for all these amounts which were paid improperly out 
of the capital of the company. But as against him the Statute of 
Limitations comes in, and he says : " This writ was issued on some 
day in November, 1888, and you can only make me liable for six 
years backwards from that time." That would make him liable for 
all the sums paid out of capital in 1888 and 1884, but would 
excuse him from those sums which were paid on the report and 
balance-sheet for the year 1881, that is to say, paid early in 1882, 
and before the six years commenced to run. The argument 
addressed to me in answer to that is this. Li the report for the 
year 1882 — and the same is true for the subsequent years — ^there is 
adopted as its foundation what has been stated before in the report 
and balance-sheet of the previous year. Without the report and 
balance-sheet for 1881, you could not have made anything at 
all like the report and balance-sheet of 1882, and therefore that last 
one, the report and balance-sheet for 1882, is founded upon — 
springs from, is so closely connected with — ^that of the previous 
year, that Mr. Marshall has, so to speak, republished the accounts 
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of the preceding year, and is liable in respect of them now as if 1890. 
they had first appeared in the year 1882. It is an ingenious Municipal 
argument^ and I am not indisposed to press the case with Frbbhold 
all proper severity against Mr. Marshall^ if I saw my way to it. Limited v. 
But the Statute of Limitations is not only a statute, but it is 
the legislative expression of an important legal principle : Interest 
reipMica ut sit finis litium, and, although a man gets off in this 
way from damages for something which Mr. Warmington will not 
call fraud, but which, at any rate, is gross negligence, still he is 
entitled to the benefit of the statute if it is right that he should 
have it. I cannot see that in any way what he did in 1882 can be 
referred for that purpose to what he did in 1881, though no 
doubt I must assume if the shareholders had been told in the 
beginning of the year 1888, '' Last year your capital was tapped in 
order to pay dividends which were said to be payable out of 
profits," they would at once have resiled, and wished to make Mr. 
Marshall and the others liable. Yet I cannot regard all that, or 
what they would have done, or what would have happened in con- 
sequence, as a proximate result of what he did in 1882, that is to 
say in the balance-sheet for 1882. I think it would be stretching 
the case too far in reason, and against law, to make Mr. Marshall 
liable for anything beyond six years from the date of the issue of 
the writ. 

Therefore the damages which are liquidated damages, the 
moneys taken with interest, must be restricted in his case to 
those paid out since the commencement of those six years. I 
think as regards those sums those are the only damages, and 
he must repay those moneys only. As regards the directors, 
they must repay all the sums improperly paid as dividends, with 
interest, and, remembering what I said the other day on the 
same subject, I think it right to make them payable with interest 
at 4 per cent. 

As regards the costs I think that all the defendants must pay 
the costs of the action. 

Warmington^ Q.C. : I propose to take a declaration, if your 
Lordship pleases, that they are jointly and severally liable. 
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1890. Eeeewich, J. : Yes. That is the form in the Oxford Benefit 

Mu^PAL Building Society Case (g). 

Fkebhold 
Land Co., 

LiMiTSD V. Solicitors : C. A. Russ. 

O. Fletcher Jonet. 
Tatham, Odlein dk Nash. 
Frank Richardson <t Sadler, 
Le Riche dk Norman. 
Hudson^ Matthews dk Co. 



(g) 35 Ch. D. 502. 
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In re PYLE works, LIMITED. high (X)UE 

OP JUSTICE, 

McILWRAITH & GOTTO'S CASES. ,mvS^ 

Directors^ Borrowing Powers — Overdraft — Guarantee of Company's Debt by -^^ Justice 

Directors personally — Indemnity — Mortgage, Stiblino. 

1889-1890. 
A company being in need of an overdraft, two of the directors made ^-v-^ 

themBelves persoMdly responsible to the bank on promissory notes, on the ^orert\hcr 16<A 

understanding that the company, when called upon by them, would by j^^j^nruliih 

way of indemnity execute a mortgage over part of its property in their October 2%th * 

favour. The same directors guaranteed to certain railway companies pay- and 

ment of whatever should become due by the company to the railways for ^ovei^^berlUh, 

carriage of goods, on a similar understanding as to indemnity. Some time 

after the bank had given the overdraft and the directors had become liable 

on the guarantees, the company at their request executed a mortgage in 

their favour. Under the memorandum and articles of association the 

company had power to borrow on mortgage of any part of its property and 

to execute mortgages generally for the purposes of the company, and the 

directors were empowered to exercise all the powers of the company, and 

it was provided that every director should be indemnified by the company 

from all losses and expenses incurred by him in or about the discharge oi 

his duty. In the liquidation of the company, the two directors had to 

make payments in respect of the promissory notes and guarantees to the 

bank and the railway companies, and they then set up their right to 

indemnity under their mortgage. 

Heldf that the overdraft being clearly a borrowing of money, the trans- 
action, as to the promissory notes, was in substance a borrowing of 
money on the security of the mortgage ; that, as to the guarantees, 
the company having power to execute mortgages for any of the purposes 
of the company and power to indemnify the directors, the execution 
of a mortgage to indemnify the directors was done for the puiposes of 
the company, and that the mortgage was valid. 



T 



HIS was an adjourned summons in the liquidation of the Pyle 
Works, Limited, a company incorporated under the Companies 
Acts, raising the question of the validity of a mortgage given by 
the company to two of the directors by way of indemnity for their 
having guaranteed the repayment to the company's bankers and 
certain railway companies of money advanced by the latter to the 
company. 
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1889-1890. This summons was first argued in November, 1889, and January, 

IiTrm l^^O (s®^ ^^^^» Vol. II., Part 1, p. 83), when Mr. Justice Stirling 

Ptlb Works, required further information as to the circumstances under which 

Limited. * 

McIlwraith the mortgage was given before coming to a decision. 

Cases. The mortgage was dated May 8, 1886, and was in favour of 

Eobert Mcllwraith and Edward Gotto, and by it the company 
assigned the uncalled amounts of il. per share on 5,000 shares by 
way of security against any loss or damage which the mortgagees 
might sustain by reason of their having guaranteed to the British 
Linen Company Bank the repayment of a sum of 5,0002. advanced 
by the bank to the company, and also guaranteed to the London 
and North-Western Railway Company and to the Great Western 
Railway Company the payment of such sums as might be due to 
those railway companies by the company for carriage of goods upon 
the company's lodger accounts with the railway companies. 

In 1882 the company wished to obtain an overdraft from its 
bankers, and the latter agreed to allow it, provided two of the 
directors personally would jointly with the company sign a promis- 
sory note securing the overdraft. Messrs. Robert Mcllwraith and 
Edward Gotto, who were directors of the company, by arrangement 
with the other three directors, as set out below, signed such a 
promissory note on April 14, 1882, the Bank advanced 2,500Z., 
and on April 28, 1882, the directors resolved at a board meeting 
*' that under Article 81, the directors, who have made themselves 
jointly responsible with the company for the sum of 2,500Z. by a 
promissory note signed by Mr. Gotto and Mr. Mcllwraith, be and 
are hereby indemnified. This promissory note having been re- 
quested by the company's bankers as the security for a loan to the 
company. The Bank having asked a second promissory note for 
2,500Z. as a security for a further loan to the company for that sum, 
and Messrs. Gotto and Mcllwraith having consented to sign such 
note; Resolved, That on their doing so they be indemnified in 
respect of such liability in accordance with Article 81." These 
two directors signed the second promissory note for 2,5002. on 
April 29, 1882. 

The evidence showed that the directors, before signing the pro- 
missory notes, required to be assured that they could be secured 
against loss ; that, on consulting the company's solicitor, he sug- 
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gested a mortgage on the company's uncalled capital, and that they i889-i890. 
agreed to sign the promissory notes upon the terms of a mortgage j^^ 
of the uncalled capital being given to them ; that at a board meet- ^^^ Works, 

Limited. 
ing on April 12, 1882, it was resolved to obtain an overdraft on the HcIlwbaitk 

security of the promissory note to be signed by Messrs. McHwraith c^sbs. 

and Gotto and by the company, these directors to be indemnified 

against loss by a charge on the uncalled capital ; and that these 

directors signed the promissory notes on the understanding that 

such a charge should be given to them whenever they should ask 

for it. 

At a directors' meeting on April 19, 1886, it was resolved " that 
Messrs. Mcllwraith and Gotto, having guaranteed the loan to the 
company of 5,000J. by the British Linen Company Bank, be 
indemnified, and that a charge on the uncalled capital be given 
them in respect of this loan, and that they, having guaranteed the 
Great Western Railway Company and the London and North- 
western Railway Ledger accounts, that a similar charge be given 
for 1,500Z., and that the company's solicitors be instructed to 
prepare the charges, and that the company's solicitors, Messrs. 
Grant and Beesley, be instructed to affix the seal of the company 
to the documents." 

The mortgage of May 3, 1886, the validity of which was now 
questioned, was prepared and executed in pursuance of the fore- 
going resolution. As to the guarantees given in 1886 by Messrs. 
Mcllwraith and Gotto to the railway companies for payment of the 
amounts due or to become due to the latter by the company for 
carriage of goods on the ledger accounts, the evidence showed that 
when entering into the guarantees the directors had done so on the 
same understanding as to indemnity as in the case of the promis- 
sory notes. The resolution of the board meeting of April 19, 1886, 
was passed, and the mortgage of May 8, 1886, executed in conse- 
quence of Messrs. Mcllwraith and Gotto pressing for the security 
on the uncalled capital being given to them. 

Amongst the objects of the company included in the Memoran- 
dum of Association were the following: — " (1) to borrow money by 
mortgage or otherwise, receive money on deposit, and issue trans- 
ferable and other bonds and mortgage debenture and other securi- 
ties, founded or based upon all or any of the real and personal 
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1889-1890. assets or on the credit of the company.*' By the Articles of 

j^^ Association it was provided that the directors might (Article 111) 

Ptlb Workb, " from time to time borrow on bonds or debentures of the company 

LnCITBD. 

HcIlwraith or on mortgage of all or any part of the property of the company, 
Cases? " ^^^ either with or without including in any such mortgage all or 
any defiuite proportion of the capital of the company then uncalled, 
such sums of money as they from time to time think expedient." 
By Article 81 "every director, and also every auditor, manager, 
secretary, and other officer and his heir, executors, administrators, 
and assigns, shall be indemnified by the company from all losses 
and expenses incurred by them respectively in or about the dis- 
charge of their respective duties, except such as happen from their 
own respective wilful acts or defaults." By Article 102 " The 
business of the company shall be managed by the Board, who shall, 
on behalf of the company, adopt and carry out the agreements 
mentioned in the Memorandum of Association, and exercise all 
such powers of the company as are not by Act of Parliament or by 
the regulations of the company for the time being in force, 
expressly declared to be exercisable by the company in general 
meeting, subject nevertheless to such regulations (not being in- 
consistent with the aforesaid provisions or regulations) as may be 
prescribed by the company in general meeting . . . ." By Article 
106, the directors might ** let, mortgage, sell, or otherwise dispose 
of, either absolutely or conditionally, and in such manner and upon 
such terms and conditions in all respects as they think fit, any of 
the property of the company . . . ." Messrs. Mcllwraith and 
Gotto having had to make payments to the bankers and the railway 
companies upon their promissory notes and guarantees, they now 
claimed the benefit of their mortgage. 

Buckley, Q.C., and Ashworth James for Edward Gotto: — 
[The arguments used by them at the first hearing will be found 
ante, Vol. 11., p. 34.] 

The evidence now shows clearly that the mortgage was given as 
an indemnity which was stipulated for before the directors made 
themselves liable on the notes or guarantees. This came within 
the directors* borrowing powers and within Article 81. If the 
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mortgage had been executed at the time of the borrowing instead ; 1889-1890. 
of afterwards, no question would have arisen. The evidence shows i^Tu 
the mortgage was stipulated for by the lenders before the borrow- ^™ Works, 
ing, and the mere fact that it was executed afterwards cannot McIlwraith 
mvalidate it. Cases. 

Hastings f Q.C.y and Whinney, for Robert Mcllwraith, adopted 
the same line of argument. 

H. A. Giffardy Q.C., and Haldane, Q.C., for the liquidator : — 

The question is, whether the indemnity given is such as was 
within the directors' powers. Was there a distinct stipulation at the 
time when the promissory notes and guarantees wero given that a 
mortgage should be executed to indemnify these directors ? 

BeaUy Q,C., and Carson, for the unsecured creditors : — 

Was this in any way a mortgage for money borrowed ? It was 
executed four years after the money was borrowed, and not in 
favour of the person who had lent it, but only in favour of persons 
who became security. It does not appear that there was anything 
more than an '* understanding " that the company would execute 
such a mortgage to the directors. It was not such an agreement 
for mortgage as could in 1882 have been registered under section 
48 of the Companies Act, 1862. It would not have bound the 
company had a liquidation occurred before the mortgage was in 
fact executed. 

As to the guarantees, they were not within Article 111. The 
money to become due on the guarantees was not money borrowed 
by the company. The company becoming indebted to the railways 
for carriage of goods the guarantors undertook to pay the amount, 
but this is not a borrowing. 

[They referred to In re Oerman Mining Co. (h)]. ! 

i 
Buckley, Q.C., in reply : — j 

An overdraft is the same*as a loan : Brooks d Co. v. Blackburn 

(h) 4.D. M. &G. 19. 
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1889-1890. Benefit Society (t). Section 48 of the Companies Act, 1862, does 
IiTm ^^* require the registration of any document, only the description 
Ptlb Works, of the property charged. [He referred also to In re Angh-DanU' 
McIlwbaith hian Steam Navigation and Colliery Co. (fc).J 

k GoTTO*8 

Cases. Stikling, J. : 

[His lordship stated the facts and continued] : The question is 
as to the validity of a mortgage of uncalled capital, dated the 
8rd of May, 1886, in favour of Bobert Mcllwraith and Edward 
Gotto, whether it was valid and binding on the company. The 
validity of a charge on uncalled capital of a company — given by 
way of security for money borrowed — has been established by the 
decision of the Court of Appeal (/). In the present case no money 
was borrowed from Messrs. Mcllwraith and Gotto ; and the ques- 
tion is whether it was within the powers of the directors to give 
such a security as that of May S, 1886. First, is it valid as an 
indenmity against loss on the promissory notes given to the 
bankers ? It is to be observed that the resolution of the 28th of 
April, 1882, as recorded in the minutes, said nothing as to any 
bargain on the part of Messrs. Mcllwraith and Gotto for a security on 
the uncalled capital, or on any part of the property of the company. 
I apprehend, however, that evidence is admissible to show vhat 
the real agreement was between them and the company. This 
would clearly be so if Messrs. Mcllwraith and Gotto had not been 
directors ; in that case the minute would not have been admissible 
against them. As they were directors, the minute is admissible against 
them ; but none the less is other evidence admissible, though the 
existence of the minute is a circumstance to be considered in 
judging of its weight. I have carefully read the evidence given by 
Mr. Mcllwraith and Mr. Gotto, and which was confirmed by the 
other directors, and observe that not one of those gentlemen was 
cross-examined, and I come to the conclusion that it was a term of 
the agreement between the company and Messrs. Mcllwraith and 
Gotto, under which the promissory notes were given to the bankers, 
that Messrs. Mcllwraith and Gotto should be indemnified by means 
of a charge on the uncalled capital of the company in accordance 

(i) 9 App. Cas. 857. {k) L. R. 20 Eq. 339. 

(/) 2 Meg. 83 ; 44 Ch. D. 634. 
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with the recital to that effect in the deed of May 8, 1886. That 1889-1890. 
being so, and the overdraft being clearly a borrowing of money, the i^Tvb 
transaction was in substance a borrowing of money on the security ^" Worm, 
of the uncalled capital of the company within the meaning of McIlwbaith 
Article 111. It is true that the bankers from whom the money casbb? * 
was actually borrowed were content with the personal security of 
the guarantors ; but they, as part of the same transaction, stipulated 
for a counter-security in the shape of a charge on the uncalled 
capital ; and I do not think that Article 111 required the mort- 
gages there mentioned to be given to the persons by whom the 
money was lent. I think, therefore, that to this extent the mort- 
gage is valid. 

Next, how does the case stand as regards the sums paid in 
respect of the guarantees given to the railway companies ? The 
company did not, on the security of those guarantees, borrow money 
from the railway companies, but by means of them obtained on 
credit the services of the companies as carriers of goods. No 
authority was cited to show that this could be treated as a borrow- 
ing of money ; and on principle I have difficulty in seeing that it 
is. If, then, the validity of the mortgage depended on the appli- 
cability of Article 111, I should feel great doubt whether it could 
be supported. But I think clause 3 (Z) of the memorandum of 
association empowered the company to ''issue transferable and other 
bonds and mortgage debentures and any other securities founded or 
based upon all or any of the real and personal assets or on the 
credit of the company," not merely to secure the repayment of 
borrowed money, but generally for the purposes of the company. 
I think further that the word '' assets " in that clause is shown by 
Article 111 to include uncalled capital, and consequently that the 
clause authorized the issue by the company of securities founded or 
based upon the uncalled capital of the company. By Article 102, 
the directors might exercise all the powers of the company, subject 
to any regulations prescribed by the company in general meeting. 
There were no such regulations which aflfected the issue of secu- 
rities ; the directors, therefore, might issue securities founded or 
based upon uncalled capital for any legitimate business purpose of 
the company. The indemnifying of a director seems to me, both 
under Article 81 and under Article 106, to be such a purpose, and 
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1889-1890. I therefore come to the conclusion that the mortgage is valid, and 
j^^ that the claim under it ought to be admitted. 

Pylb Works, 

iMiTBD. o-i-_»x Drake, Son d Partem. 

Maples, Teesdale d Co, 
Lane, Monro, Soutter d Slack. 
G. M, Clements. 
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In re BEIDGWATER NAVIGATION COMPANY, No. 2. 

Dividends — Not declared — No Balance Sheets — Profits to whom they belong — 
Reserve Fund unused — How Uivisible in Liguidation—Distifiction between 
Capital and Revenue Expenditure, 

A company's articles of association provided that no dividends should 
be paid except out of the profits of the business as shown by the 
balance sheets, and also that the entire net profits of each year should 
belong to the holders of the shares and be divided pro rata and 
that the directors might declare a dividend payable thereout, but 
that in priority to any dividend the directors might set aside out of 
the profits sums to form a reserve fund for the purposes of the 
company. 

The company went into liquidation in consequence of its undertaking 
having been purchased by another company under statutory powers. 
After paying all its creditors and repaying to its preference and ordinary 
shareholders all they had paid up on their shares, there remained a 
surplus in the liquidators' hands. Part of this surplus represented 
profits earned by the company during the seven months which elapsed 
between the date of issue of the last balance sheet and declaration of 
dividend and the date of completion of the purchase. Another part 
consisted of a reserve fund which had been set aside out of profits for pur- 
poses of the company, i,e, : — (1) depreciation of steamers ; (2) insurance ; 
(3) canal improvement. It had become unnecessary, owing to the purchase 
of the undertaking, to devote the fund to any of these purposes. Moreover, 
if an adjustment were made as to expenses which, without any resolution 
of the directors, but with their approval, were in the yearly balance 
sheets charged to revenue account but which might have been charged 
to capital account, a further part of the surplus would be deemed to 
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arise from profits and be distributable by the liquidators as Bach. Of 1390. 
the profits, the preference shareholders were entitled to a fixed dividend ..-v^ 
of 5 T)er cent. only. Iw b» 

Held, that though no balance-sheet was made up or dividend declared x^«^^J^ 
as to the earnings during the seven months, still the profits earned Company 
during that time must be distributed as to 5 per cent, to the preference No. 2. 
shareholders, and as to the balance to the ordinary shareholders. 

Held also, that as to that portion of the reserve fund set aside for canal 
improvements, as it came out of profits it must be distributed as profits ; 
but that the sums set aside for insurance and depreciation had not come 
out of profits, but were sums which had to be set aside before profits 
could be ascertained, and that that portion of the reserve fund formed part 
of the property of the company and must be distributed as surplus capital 
in the way laid down by the House of Lords in Birch v. Cropper (1 Meg. ' 
372 ; 14 App. Cas. 525). 

Held also, that there is no line of distinction as to what is and what is 
not capital expenditure, and as the mode of treating the expenditure in 
the balance-sheets had been approved by the directors it could not now 
be disturbed. 



T, 



HIS was an application in the liquidation of the Bridgwater 
Navigation Company for the purpose of determining as between 
the ordinary and preference shareholders their rights to certain 
funds distributable by the liquidator. On August 4, 1887, the 
Manchester Ship Canal Company took over the business and 
property of the Bridgwater Navigation Company, which it had 
purchased under the powers conferred on it by its Act of Parlia- 
ment, and the Bridgwater Navigation Company thereupon resolved 
to wind up. In the liquidation a large surplus remained for dis- 
tribution among the shareholders after paying all claims against 
the company and repaying to the shareholders, of whom there 
were two classes — ordinary and preference — the amounts they had 
paid up on their shares. The House of Lords decided (see ante, 
1 Meg. 872) that this surplus must be distributed among all the 
shareholders in proportion to the shares held by them, and not in 
proportion to the amounts they had paid up on them. 

The first claim was for the division as annual profits of the sum 
which had been set aside out of the profits to form a fund to meet 
(a.) depreciation of steamers, (6.) insurance, (c.) canal improvements. 
This fund amounted to £48,500, and by reason of the purchase of 
the undertaking it had become unnecessary, and had never been 
applied to the purposes for which it was set aside. If divided as 
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1890. annual profits, only 5 per cent, would go to the preference share- 
l^^ holders, and the balance to the ordinary shareholders. 
Bridowatsr The last balance-sheet previous to the purchase of the Bridg- 

NavIGATION re o 

Company, water Company's undertaking, was made up to December 31, 1886. 
The estimated value of certain property was there set down as 
153,000J. The purchase was completed as on August 4, 1887, 
and the price paid for that part of the property was, as ascertained 
by a valuation, 176,000/. The surplus in the hands of the 
liquidator was in part made up of profits earned by the company 
during the seven months between December 31, 1886, and August 4, 
1887. The second question now raised was whether the entire 
sum in the liquidator's hands was to be divided amongst all the 
shareholders in proportion to the shares held by them, or whether 
there should be an enquiry as to the amount of profits earned 
during the seven months, and a distribution thereof between the 
two classes of shareholders in the proportions in which the same 
would have been distributed if there had been a balance-sheet made 
out, and a dividend bad been declared by the directors. 

The directors did, on July 7, 1887, declare an interim dividend 
of 5 per cent, to the preference and 8 per cent, to the ordinary 
shareholders under the powers admittedly vested in them by 
Article 86. 

The Articles of Association material to the present questions 
were the following : ** 88. No dividend shall be paid except out of 
the profits of the company arising from the business of the company 
as shown upon the balance-sheet which shall from time to time 
have been examined and passed by the auditors. — 84. The directors 
may in priority to any dividend set aside out of the profits of the 
company such sum as they think proper as a reserve fund for 
ejffecting purchases, redeeming mortgages or rent-charges wholly 
or in part, repairing or maintaining works, plant, or other property 
of the company, answering damages, or meeting any other con- 
tingencies or purposes of the company, and the directors may 
invest the sum so set aside in or upon such securities as they may 
select other than the shares of the company, or place the same or 
any part thereof upon deposit at interest, whether fixed or variable, 
with any bank, or banking or discount company. And any interest 
derived from such investment or deposit shall be dealt with as 
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profits arising from the business of the company. — 86. Subject to iggo. 
the last preceding article, and subject to any arrangement which iJ^ 
may from time to time have been entered into relative to the Bridowatbr 
remuneration of any manager or other officer of the company by Company, 
way of a commission or percentage on the net profits of the 
company, or on any part thereof, the entire net profits of each 
year shall belong to the holders of the shares of the company, and 
be divided pro rata upon the Whole paid-up share capital of the 
company, and the directors may, with the sanction of the company 
in general meeting, declare a dividend to be payable thereout on the 
shares in proportion to the amounts paid up thereon.*' 

The third question arose from the directors having charged to 
the revenue account certain sums which the ordinary shareholders 
contended should have been capital expenditure. They therefore 
asked for an enquiry as to what sums had been expended out of 
profits in the way complained of. There had not been any resolu- 
tion of the directors to charge the expenditure to the revenue 
account, but the balance-sheets which showed that this had been 
done had been approved by the board. When the company 
resolved to wind up, it also passed a resolution to set aside a sum 
not exceeding 18,000Z. to compensate its officers, clerks, and 
servants for loss of service. Under this resolution 14,000Z. was 
paid, and this it was contended should be treated as capital 
expenditure. 

Napier Higgins, Q.C, and Sampson, appeared for the liquidators. 

Cozen^'Hardy, Q.C., and O. L. Clare, for the ordinary share- 
holders : — 

As to the first point : The 43,5002. set aside to form the reserve 
fund came out of the ordinary profits. The mere fact that these 
profits were carried to a reserve fund does not make them capital : 
In re Ahtbury, Sngden v. Alsbury (m). 

As to the second question : The right of the ordinary share- 
holders is not only to dividends declared. Although no dividend 
may have been declared, still, under Article 85, the entire profits — 
of course after paying the fixed dividend due to the preference 

(m) 2 Meg. 346 ; 45 Cli. D. 237. 
C.C. — VOL. n. Z 
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1890. shareholders — belong to the ordinary shareholders. There were 

IiTm profits made between January and August, 1887. Interim 

Briduwatk I dividends at all events were declared. Moreover, careful estimates 

Navigatiox 

Company, of the company's plant were made at the end of 1886, but the value 

^^* ^* in August, 1887, had increased. This is profit and must be 

treated as such. The difference is between the 176,000/. and the 

153,000i. We also claim as profits any balance carried forward as 

appearing by the balance-sheets. * 

As to the third point : When income is applied for a capital 
purpose, there ought to be an adjustment in order to arrive at what 
the profits are. It is true that the directors approved of tho 
expenditure being charged to the revenue accoxmt, but that does 
not prevent the Court, when the matter comes before it, from 
making an adjustment, if originally the expenditure was capital 
expenditure and should have been put down to capital account. 
If there had been a resolution of the directors to charge the 
revenue account, that would have been suflScient to properly so 
charge it. But there was no such resolution, and therefore the 
Court can now adjust. 

Buckley, Q.C\, and Swinfen Eady, for the preference phare- 
holders : — 

Are these questions open to discussion after the decision in 
Birch V. Cropper (n) in the House of Lords ? We submit not. In 
1887 the company possessed plant, goods, and property of various 
kinds, and everything was sold to the Manchester Ship Canal Com- 
pany. In Birch v. Cropper the question was how to divide the 
money paid by the canal company, and the House of Lords decided 
that. All that now remains open to litigation is, if any reserve 
fand can be found to exist anywhere outside of the money paid by 
the canal company, the mode of distributing that fund. 

We also cite Birch v. Cropper as laying down a principle for the 
distribution of a particular sum among the two classes of share- 
holders, and your lordship will follow that principle in distributing 
another fund, whether that fund consist of a reserve fund formed 

(n) 1 Meg. 372 ; 14 App. Ca8. 525. 
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out of money which might have been at one time available for iggo. 
dividend or otherwise. bTitB 

If, however, we are wrong in this contention, then take the three Bridowatisk 

*^ ^ ^ Navigation 

questions. Dealing with the second first : Until a dividend is Company, 
declared the ordinary shareholders have no right to a fund arising 
out of profits. Till a dividend is declared, the fund is liable to 
reduction by any losses which may occur, and if no dividend is 
declared the fund remains the property of the company, and as 
such property must be divided in the way laid down in Birch v. 
Cropper (o). Article 85 does not help the ordinary shareholders. If 
their contention be that the Article provides that the entire net 
profits of the year shall belong to them, and that therefore the 
whole net profits, whether declared as dividend or not belong to 
them, then it would follow that if a dividend of say 8 per cent, 
were declared and some profit remained over, they could claim this 
remainder as ''belonging" to them. It is true that the remainder 
is always available for dividend, but as long as it remains the pro- 
perty of the company without a declaration of dividend, it does not 
belong to the ordinary shareholders. What Article 85 means ie 
that the declared profits belong to them, but anything remaining is 
to be divided, and the mode of division in the liquidation is that 
laid down in Birch v. Cropper. 

As to the first point. The 43,500?. was spoken of as a reserve 
fund, but it was not really anything of the sort, as the figures when 
looked into show. It was a reserve fund only in the sense that it 
was a fund set aside to provide for the depreciation of the company's 
plant. It was a mere estimate of the sum required to meet depre- 
ciation which the plant suflfered in earning, profits. It really re- 
presented the amount expended in earning profits. But it cannot 
itself represent profits. It is part of the property of the company, 
and the principle of distribution of the property laid down in Birch 
V. Cropper applies. As to the portion of the 43,500i. that is set 
aside for insurance, that is a revenue charge, and one that must 
be set apart before profits can be ascertained. If, instead of being 
their own insurers, the company had paid premiums to an insur- 
ance company, those premiums would have been deducted from the 

(o) 1 Meg. 372 ; 14 App. Cas. 625. 

z 2 



340 COMPANY EEPORTS. 

1890. yearly revenue before profits could be ascertained, and the mere 

IiTrb ^^^^ ^^** *^® company were their own insurers, and that no circum- 

Bridowater stance arose necessitating the use of the fund so set apart for 

Navigation . * 

Company, insurance, cannot make it profits in the winding-up. 
As to the third point. 

[North, J. : I need not trouble you about that.] 
CozenS'Hardy, Q.C, replied. 

North, J. : 

The questions I have to deal with are those numbered one, two, 
and three, in the notice of motion before me. As a preliminary 
point relating to those three questions, it is suggested that the 
matter is concluded by the case in the House of Lords, which decided 
what the rights of the parties were in respect to the purchase- 
money. [His lordship considered the decision in that case, and 
held that it did not touch the question now raised. He then said :] 

We come now to the points raised by these three questions. I 
will deal first of all (although it is put second) with the right of 
the ordinary shareholders to receive something in respect of the 
profits of the broken year, between the 31st December, 1886, which 
was the time up to which the last annual account was made up, 
and the 8th August, 1887, the date when the concern was taken 
over by the Manchester Ship Canal Company. During that 
interval of seven months the ordinary business of the company w^as 
being carried on, and the directors did, on the 7th July declare, in 
pursuance of the 86th Article, a dividend on account of paid-up 
capital. That payment no one has disputed, and I think that pay- 
ment was rightly made, because it was a payment in respect of 
what the ordinary shareholders were entitled to from the profits 
earned during that time. It is not confined to the ordinary share- 
holders. The preference shareholders got their dividend at the 
rate of 6 per cent, per annum, and the ordinary shareholders got 
theirs at the rate of 8 per cent. That was an interim dividend, 
which in my opinion was properly payable. Is Article 83 to be 
construed literally ? It says: "No dividend shall be paid except 
out of the profits of the company arising from the business of the 
company as shown upon the balance-sheet which shall from time 
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to time haye been examined and passed by the anditors.'* No such 1890. 
balance-sheet has ever been passed for the year 1887^ inasmuch as j^p^ 
before the end of that year, which was the time when the auditor's ^^^^^^ 
functions would come into play, the business had stopped with this Company, 
company, and had been taken over by the Manchester Ship Canal 
Company. All that Article 86 provides for is an interim payment 
on account of dividend, which would mean on account of a dividend 
which is to be ascertained at the end of the year upon a balance- 
sheet. But in my opinion the preparation of a balance-sheet is 
not of the essence of the matter at alL We have to consider what 
the rights of the shareholders would have been, although no 
balance-sheet was made up, by reason of the summary determina- 
tion of the company, as nearly as we can ascertain those rights by 
reference to what they would have been if the business had con- 
tinued until the end of the year, and an ordinary balance-sheet had 
been arrived at. If that is so, up to the end of the year the share- 
holders are entitled under Article 88 to be paid a dividend out of 
the profits appearing on the balance-sheet, the reference to the 
balance-sheet being, in my opinion, immaterial as regards the 
current year in question. Then there is the power to set aside a 
reserve fund, and the provision in Article 85 is this, that ** Subject 
to the last preceding article," and so forth, '' the entire net profits 
of each year shall belong to the holders of the shares of the com- 
pany, and be divided pro rata upon the whole paid-up share capital 
of the company ; and the directors may, with the sanction of the 
company in general meeting, declare a dividend to be payable 
thereout on the shares in proportion to the amounts paid up 
thereon.*' 

Now, at the end of the year, whatever profits there were available 
for division would have been divided by the directors. They 
w^ould have been divided first of all in paying out of those profits 5 
per cent, to the preference shareholders, and the balance would have 
been distributable among the ordinary shareholders. In my 
opinion they would, under the words of the 85th Article, have 
belonged to the holders of the shares in the company, and at the 
proper time (not at that moment as I read it) are to be divided by 
the directors among the shareholders. Those therefore are given 
to the shareholders in the company, apd having regard to what 
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1890. took place subsequently to the time when this article was penned, 
Inbb *^^ ^^ ^^^ fi^ct that the preference shareholders were to receive 5 
K^amoN P^^ ^®^** ^^^y* *^^^ article would have to be read as if it said 
Company, " Shall, after payment of the dividend to the preference share- 
holders, belong to and be divided pro rata among the ordinary 
shareholders of the company.** The question is, what is it that is to 
be divided ? In my opinion it is the profits earned in the course of 
that year which would have to be divided at the end of the year if 
the company had gone on to that time. In my opinion there is 
nothing in the summary determination of the business of the 
company which gives the preference shareholders a right to say 
that they shall through the property of the company receive more 
than interest at 5 per cent, out of the profits of that year. That is 
the contention — that the profits of the broken ycRr, which arc 
admitted to have been more than 5 per cent, on the whole, are to 
be part of the property of the company, and so are divisible among 
all the shareholders according to the number of their shares. In 
my opinion that is not the true construction of the article, and 
what we must do is to arrive, as nearly as possible, in adjusting the 
rights of the contributories inter se, at what would have been the 
state of things at the end of the year if this summary determination 
of the company had not taken place. I think therefore there must 
be an enquiry for the purpose of ascertaining what were the net 
profits earned by the company between the 81st of December, 1886, 
and the 7th August, 1887. Those are the words used in Article 
85. I mean the net profits that would have been divisible. Net 
profits in that article would clearly include any interest derived 
from investments or deposit in a reserved fund if there had been 
any. I think they are entitled to that, but I do not think they are 
entitled to more. I think that the idea that as part of the net 
profits of the year they can include the difiference between an 
estimated value and the real value of the plant, or anything else, is 
a thing that is not tenable. In my opinion they are not entitled to 
that. Therefore I confine what I said to the profits of the year. 

Then the next point is this. They claim the sum set apart 
in respect of reserve fund consisting of the three items: 
depreciation of steamers, the canal improvement fund, and the 
insurance fund. Now as regards the canal improvement fund, I 
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think they are entitled to that. I think that was a sum set apart iggo. 
from the beginning of 1886 — 8,500L under the circumstances ^'^^ 
stated in the report. The report finds what the receipts are and Bbidgwater 

Navioatiox 

the expenditure of the year, and then proceeds to set apart pay- Company, 
ments for interest on loans and bonds, increasing the steamer ^' * 
depreciation fund, and putting aside for canal and river improve- 
ments in 1887 8,500L That is the sum set apart for the purpose, 
and that is taken out of the fund that otherwise would have been 
available for dividend. No part of that was spent — no part of it 
could be spent. In my opinion that comes under the words of 
Article 84, and it is a sum which the company has set aside out of 
profits as a reserve fund for wholly or in part repairing or main- 
taining works, plant, or other property of the company. It was 
not invested on a separate security, but that, in my opinion, is 
immaterial. Mr. Buckley does not rest any part of his argument 
on that fact. The result is that that is a sum that can be fairly 
treated as set apart ; and, not being required for that purpose, it has 
not ceased to be profit, and must be in the same position as the 
other profits. 

Then, as regards the two other sums, the depreciation of steamers 
and the insurance fund, I do not think those are profits at all. 
They are not profits, nor a proportion of the profits, but they are 
really sums which have to be taken into account before you can say 
what the profits actually are. Taking the insurance fund as an 
illustration, if the ordinary course of persons carrying on their 
business in a small way had been followed, the payments for insur- 
ance would have been payments out of the current income of the 
company, and the payments would have been made to an insurance 
company, or to underwriters, or whatever they might be ; and that 
money would have disappeared altogether in the present case. 
That was not the course adopted. They chose to be their own 
insurers — in other words they took the risk of any losses they 
might sustain. If a barge or a vessel were lost, so much of the 
property of the company is gone, and to prevent it from being 
diminished in that way the same sum is taken out of the profits 
of the company and put into the general property of the company 
which would have been paid over to other persons if the insurance 
had been efiected with other persons instead of, so to say, the 
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1890. company itself. If it had been paid to other persons, it woald 
j^p^ have been paid before the profits were ascertained ; and the fact 
BuiDowATBH that it was kept by the company itself does not, in my opinion, 
CoMPA>*T, alter its position in considering what is to be taken into considera- 
tion in arriving at the profits. 

Then in the same way, as regards the depreciation of steamers. 
That stands on the same basis, and must be dealt with in the same 
manner. The result is, that the canal improvement fund is a sum 
that they may be properly entitled to, but I think they are not 
entitled to anything in respect of the depreciation of steamers 
fund, or the insurance fund. 

Then the point raised by the remaining question is this. The 
shareholders say that they ought to be recouped various sums 
which have, during the duration of the company, been applied out 
of income in respect of what they call capital expenditure. It is 
conceded now that no declaration can be made, but I am asked to 
direct an enquiry whether any and what sums out of profits have 
been applied in any and what years in paying for new works as 
distinguished from repairing, maintaining, and unholding the 
existing works, and under what circumstances. I do not feel at 
liberty to direct any such enquiry. I know of no line of distinc- 
tion between what is, and what is not, capital expenditure. There 
are a great many sums which, in all companies — it constantly 
happens, almost every year — the directors of the company might, 
in their discretion, properly treat to some extent as capital 
expenditure, or if they please, treat it as not capital, but defray 
those payments out of the current income of the year. The 
practice of companies varies in that way. In point of fact the 
practice in the same company will vary from one year to another, 
and it may be, by way of illustration, that if the earnings of a 
company, in any given year are small, they will be more disposed 
to attribute certain payments to capital expenditure than they 
would if the income of the company for that year were five or six 
times as great, and they were able to declare a large dividend. If 
a company were declaring a dividend of 10 per cent., it would, in 
all probability, put many things down to current expenses which it 
would not do if it were only going to declare a dividend of 1 or S 
per cent. It is impossible to lay down mj rule iis to what ought 
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to be capital expenditure and what ought not. If I were to embark 1590. 
upon such an enquiry I should be starting an enquiry which I i^p^ 
should not have any means of arriving at a conclusion upon, Bridgwater 

•^ ° Navxoatiok 

because it would be impossible for anyone to say, apart from what Company, 
actually has been done, in what way the directors would have 
exercised their discretion as to each of these particular years. In 
my opinion they have exercised their discretion, and they have 
decided what is to be done in each year, and what is to be treated 
as expenditure out of capital and what out of income. 

It has not been suggested that any of the expenditure out 
of income was such that they could not properly apply it out 
of income ; but I am told there is one item in which it was 
said the question was settled between the secretary and the 
auditor, one taking one view and the other another. I have 
nothing to do with that. The accounts are passed and a con- 
clusion has been arrived at. It has been put down as one or the 
other, and those accounts have been accepted by the directors. I 
could not come to the conclusion that they had not carefully con- 
sidered them and thought them right. But whether that is so or 
not, what has been done must stand as it is. The tree must lie 
where it has fallen, and it is impossible for me to attempt to 
re-open those accounts, or to say that what was in fact done was in 
any way imperfect or improvident. 

Buckley, Q,C, : As regards the sums which your lordship treats 
as profits, your lordship means that the preference shareholders 
will have their 5 per cent, out of that ? 

North, J. : Yes, and the interim dividend will also be paid. 

Solicitors: Cunliffes d Davenport, agents for Lingards, Man- 
chester, and for T. E. Sampson, Liverpool. 
Burgess d Cozens, agents for A. Buckley, Man- 
chester. 
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In re ALSBURY. 
SUGDEN V. ALSBURY. 

Reserve Fund — Accumulated Profits— InUrim Dividend — "Bonus*' on Shares — 

Capital or Income, 

A company out of its profits nccumulated a reserve fund. In subse- 
quent years it incurred extraordinary expenditure which was charged to 
the revenue account. During these years the directors declared and paid 
certain interim dividends and bonuses on the shares of the com- 
pany, and at the end of the time the reserve fund was largely diminished. 
The company had the power, which it had never exercised, of increasing 
its capital. On originating summons raising the question whether the 
sums paid as interim dividends and bonuses were to be treated as pay- 
ments out of income or out of capital, 

Held (following the principle of Boiuh v. Sproule, 12 App. Cas. 385), 
that there was no appropriation by the company of any part of its accumu- 
lated profits to capital, but only to the payment of interim dividends ; 
that the payment being made as a ''bonus " could make no difference as 
the money came from what at the time was profit ; and that even if the 
sum divided or any part of it came from the reserve fund, it was to- be 
treated as income and not capital. 



T 



HIS was a summons taken out for the determination of the 
question whether certain moneys paid by a company as dividend 
and bonus on its shares were to be taken as paid out of capital 
or income, and therefore as belonging to the remainderman or to 
the tenant for life of the shares. 

The Kempton Park Racecourse Company was incorporated under 
the Companies Acts in 1877, with a capital of 30,000Z., divided into 
600 shares of 501. each. The company by its Articles of Associa- 
tion had power to increase its capital by resolution of a general 
meeting, but no such resolution was ever passed. Among its 
Articles were the following : ** 95. The directors may, with the 
sanction of the company in general meeting, declare a dividend to 
be paid to the members in proportion to their shares, provided that 
in case of the creation of any shares with any preference, priority, 
or other privileges, regard shall be had thereto in the declaration 
and payment of dividends. — 96. The directors may, before recom- 
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mending anj' dividend, set aside out of the profits of the company i89o. 
such sum as they may think proper as a reserve fund, for acquiring i^T^ 
property for the company, or providing for the payment of rents Alrbuuy, 
and the due performance of covenants, or for meeting contingencies, Alsbvky. 
or for equalising dividends, or for repairing or maintaining the 
property of the company, or forming an insurance fund, or for all 
or any of the purposes aforesaid, or for any other of the purposes 
of the company which they may think fit ; and the directors may 
invest the sum so set apart as a reserve fund upon such securities 
and in such manner as they may determine. — 97. The directors 
may, if they think fit, in the interval between general meetings, 
declare and pay an interim dividend of such amount as they may 
think justified by the business of the company. — 98. No dividend 
shall be declared except out of the profits of the company." 

The company's balance-sheet for 1883 showed a balance of profit 
of 8,617Z., and a resolution was passed at the annual general 
meeting of that year disposing of this balance in payment of a 
dividend of 10 per cent, and a bonus of 6 per cent, on the share 
capital, carrying 3,000?. to a suspense accoxmt and carrying 
forward a balance of 1,117Z. During * 1884 an interim dividend 
of 5 per cent, was paid, and extraordinary expenditure to the 
amount of 5,072Z. was incurred. At the end of the year the 
3,000Z. carried to the suspense account was carried to the account 
of a reserve fund, and at the annual meeting a further dividend of 
5 per cent, and a bonus* of 10 per cent, were declared and 
authorised to be paid, and a small balance was carried forward. 
In 1885 the interim dividend and bonus paid to the shareholders 
amounted to 20 per cent., and in that j^ear large extraordinary 
expense was incurred, part of which was charged to the revenue 
account of the year. In 1886 the shareholders also received by 
way of interim dividend and bonus a sum amounting to 20 per 
cent, on their shares, and extraordinary expenditure was incurred 
during the year, which, however, was not charged to the revenue 
account of the year. In 1887 the shareholders again received, by 
way of interim dividend and bonus, a sum amounting to 20 per 
cent., but only some small extraordinary expenditure was incurred, 
and this together with the extraordinary expenditure incurred in 
1886, and that portion of the extraordinary expenditure of 1885 
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1890. which had not been charged to the reyenue account of that year, 

IiTm ^*8 charged to the revenue account of 1887, and the reserve fund 

Alsbuet, ^ag increased to 6,00OZ. In 1888 the shareholders received a sum 

Albburt. amounting to 25 per cent., and the small extraordinary expenditure 

of the year was charged to the revenue account. The reserve fund 

was also increased to 9,000i., but by the end of the year 1889 this 

fund had been reduced to 2,000/. In April, 1889, a resolution was 

passed by the directors to pay a '' special bonus ** of 25Z. per share 

to the shareholders, which payments were called *' interim 

dividends " in the letters sent to the shareholders, and at the 

annual meeting an additional dividend of 20 per cent, was declared. 

During the year extraordinary expenditure amounting to nearly 

5,000Z. was incurred. 

On October 25, 1884, G. Alsbury died, and at that date he was 
possessed of thirty fully paid 50{. shares in the company. Under 
the powers of his will the trustees and executors thereof retained 
the shares and had them transferred into their names. The 
question arose whether the sums paid on the shares as dividends 
and bonuses as above set forth belonged absolutely as income to 
the tenant for life of the shares under the will, or to the remainder- 
man as capital, to the interest on which alone would the tenant for 
life be entitled. 

Oswald appeared for the trustees. 

CozenS'Hardy, Q.C., and Beddoes, argued the case of the tenant 
for life : — 

To determine what these dividends and bonuses are, the mode in 
which the company treated them must be looked at. The com- 
pany never capitalized its profits. In Bouch v. Sproule (p) the 
House of Lords treated the reserve fund in that case as one which 
the company had power to deal with as income, but the company 
there did in fact capitalize the profits placed to the reserve fund. 
Here the company has always treated them as profits. 

The extraordinary expenditure, which was largely in the nature 
of capital expenditure, should always have been charged to the 
reserve fund. Had this been done the yearly income would all 

{p) 12 App. Cop, 385. 
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have been available for dividend, which would have been payable to 1390. 
the tenant for life. Treating the accounts in this way it will be j"^^ 

found that only a very small portion of the moneys paid in bonuses Alsbubt, 

and dividends came out of the reserve fund. Alsbvbt. 

Napier Higgins, Q.C., and MacSwinney, argued the case in favour 
of those entitled in remainder : — 

The facts show that the company has treated the reserve fund 
as floating capital. This is binding on the persons interested in 
the shares. Ward v. Combe (9) governs this case. The direc- 
tors treated these payments as not in the nature of income but of 
capital. The ** special bonus" points to this. 

CozenS'Hardy replied. 

North, J. : 

[His lordship stated the facts and continued] : At the 
beginning of the year ending October, 1889, there was standing 
to the credit of the reserve fund a sum of 6,000Z. A further 
sum of 8,000/. was then added; so that it was increased to 
9,000Z. At the end of the year the amount was 2,0002. only, so 
that 7,000Z. was gone. 15,0002. was paid as dividend in April, 1889, 
and supposing that 7,000Z. out of the reserve fund was used in 
payment of that dividend, at all events 8,0002. of the dividend came 
out of annual income. But I do not know that 7,000Z. of that 
reserve fund did go to pay the interim dividend. I have no means 
of ascertaining out of what fund the money was paid. The report 
for the year does mention that extraordinary expenditure to the 
amount of about 5,0002. was incurred, which clearly would be pay- 
able out of the reserve fund. In all probability no distinction was 
made between the one set of payments and the other, as to what 
fund they were drawn from ; but it is impossible to say that as much 
as 7,0002. of the dividend did come out of the reserve fund. I do 
not think it necessary, however, to examine into this question fur- 
ther, for it seems to me that in any event the whole of the dividend 
is income and not capital. I come to this conclusion from the 

{q) 7 Sim. 634. 



350 COMPANY REPORTS. 

1890. perusal of the case of Boiich v. Sprotde (r), a leading authority, 
IiTrb which contains a very clear exposition of the law, and which to my 
Alsbury, mind, points to the conclusion that this is income. Although it 
Alsbitry. was held in Bouch v. Sproule that the sum then in question was 
capital and not income, it is not necessary to go hack to the deci- 
sions before that case. The question arose there in respect of a 
sum divided by a company, which seems to have been formed 
under articles very much resembling the articles of association of 
the company in the present case. The directors there had powerj 
before recommending any dividend, to set aside out of profits such 
sum as they might think fit as a reserve fund for meeting contin- 
gencies, equalizing dividends, or repairing or maintaining works, 
with a provision that the directors might invest the sum so set 
apart. The facts were stated by Lord Herschell. They were 
shortly as follows : In the accounts for the year beginning the 30th 
June, 1874 (two years before the testator's death), there was stand- 
ing to the credit of a reserve fund, 100,000/., made up of undivided 
profits of previous years. In August, 1880, the 100,000/. was 
standing to the credit of the reserve fund, having been there ever 
since 1874 ; the whole of it therefore arose in the testator's life- 
time. The directors then, having this money in their hands, pro- 
ceeded to carry out a scheme by which the capital of the company 
would be increased. The way in which they proposed to do it was 
by declaring a bonus dividend of 21. 10s. a share, being equal to 
7/. 10s. for every three shares, and then creating 18,400 new 
share of 101. each, upon which 11. 10s. per share was to be paid up 
concurrently with the payment of the bonus dividend. As Lord 
Herschell says : " This would allow of one new share being allotted 
in respect of every three existing shares, and the bonus dividend 
would pay the 71. 10s. on each such new share." Then be says, 
further on : " The case came in the first instance before Mr. Justice 
Kay. He considered that it might be open to doubt whether the 
bonus at the time it was declared belonged to the tenant for life, or 
was to be regarded as an accretion to capital, though, on the 
authority of Paris v. Paris, he inclined to the latter opinion. But 
he came to the conclusion that the bonus had been capitalized with 

(r) 12 App. Cas. 385. 
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the consent of the tenant for life, and that she had agreed that the is90. 
shares should be treated as capital of the testator's estate so as to iJ^rb 
avoid raising this question. The Court of Appeal reversed this Alsbury, 
judgment. They held that there was no evidence to show that the Alsbuet. 
tenant for life had agreed to relinquish any of her rights, and that 
the bonus belonged to her, and having been invested by the trustees 
of the Consett Company, those shares became her property. I 
quite concur with the Court of Appeal in thinking that there is no 
evidence that the tenant for life relinquished her right to the bonus 
if she was entitled to it. And, in my judgment, the sole question 
for determination is whether this bonus is to be regarded as income 
passing to the tenant for life under the trusts of the will, or an 
accretion to capital, to the income of which she alone was entitled, 
and which enured after her death for the benefit of the remainder- 
man." Then he considers the cases, and in the course of doing so 
makes some observations which I think important. In speaking of 
the case of Brander v. Brander he says : ** I think the decision pro- 
ceeded on the ground which Lord Justice Fry accurately states as 
the foundation of the judgment in Irving v. Honstoun, viz., that 
the accumulated profits had become part of the floating capital of 
the concern. But they had become so, not by reason of any decla- 
ration of the company that they should be so, but only in the sense 
that, having accumulated, they were, de facto, used as part of its 
capital. In this sense, however, all accumulated profits which are 
in use for the purposes of the business of any company, may equally 
be said to form part of its floating capital. And I think that the 
learned counsel for the appellants were well founded in saying that 
the greater part, if not the whole of the accumulated profits of the 
Consett Iron Company, the division of which has given rise to this 
controversy, were in this sense a portion of the capital of the com- 
pany." So, using the words in the same sense, I think in this 
case the reserve fund was in that sense a portion of the capital of 
the company. 

Then, passing on to page 397, he says : *^ I quite agree with the 
Court below that, apart from the authorities to which I have alluded 
the general principle for the determination of such a question as 
that before us, and in my opinion the only sound principle, is that 
which is well expressed in the judgment of Lord Justice Fry: 
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1890. * When a testator or settlor directs or permits the subject of his 
IiTrb disposition to remain as shares or stocks in a company which has 
Alsburt, tiie power either of distributing its profits as dividends or of con- 
Albburt. verting them into capital, and the company validly exercises this 
power, such exercise of its power is binding on all persons 
interested under the testator or settlor in the shares, and conse- 
quently what is paid by the company as dividend goes to the tenant 
for life, and what is paid by the company to the shareholder as 
capital, or appropriated as an increase of the capital stock in the 
concern, enures to the benefit of all who are interested in the 
capital.' " That is a quotation, then he proceeds : *' And it appears 
to me that where the company has power to increase its capital and 
to appropriate its profits to such increase, it cannot be considered 
as having intended to convert, or having converted, any parts of its 
profits into capital when it has made no such increase, even if a 
company having no power to increase its capital may be regarded 
as having thus converted profits into capital by the accumulation 
and use of them as such." These observations apply exactly here. 
The company has power to increase its capital ; it has passed no 
resolution to do so, and has not increased its capital. The fact 
that it has nob done so is important. The case is quite different 
from a case where it has not power to increase its capital, where 
the fact of its returning profits and using them as capital is treated 
as an appropriation of them to such purpose. Lord Herschell then 
considers the particular transaction before them, the details of 
which are quite immaterial in this case, and he sums them up : 
'* I cannot, therefore, avoid the conclusion that the substance of 
the whole transaction was, and was intended to be, to convert the 
undivided profits into paid-up capital upon newly created shares. 
And the form in which the operations were effected points in the 
same direction." Then, looking at the judgments of the other 
Lords. Lord Watson says: "Li a case like the present, where 
the company has power to determine whether profits reserved, and 
temporarily devoted to capital purposes, shall be distributed as 
dividend, or permanently added to its capital, the interest of the 
life tenant depends, in my opinion, upon the decision of the com- 
pany. I entirely concur in the observations made upon this point 
by Lord Hatherley (then Vice-Chancellor) in In re Barton's Trttst,'^ 
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Then he adds : ^' In my opinion, that rnle must obtain, whether the 1890 
profits with which the company is dealing belong to the current year, j^e 
or have been previously reserved for the purpose of its business." ^J'odbn r 

Lord Bramwell says : " The truth is, as said by the Court of Alsbury. 
Appeal, that a trader, whether sole or corporate, trades with all the 
money he has got, let him have got it how he may. A sole trader 
with a capital of 10,0002., who makes in a year a profit of 2,000Z. 
and spends 1,000Z. only, leaving the other 1,0002. in his business, 
may well in the next year be said to have a capital of 11,0002. ; not 
BO where there is a partnership, whether an ordinary partnership or 
an incorporated partnership. There the undivided profits of any 
period, a year, or shorter, or longer time, continue to be undivided 
profits unless something in the articles of partnership, or some 
agreement by all the partners makes them capital. They do not 
become capital by effluxion of time or by their being used in 
trading." Then he puts another instance : '' For example, a com- 
pany makes a profit of 10,5002. in a year. Suppose its capital to 
be 200,0002., it divides the 10,0002., giving 5 per cent, to its share- 
holders ; trading with the 6002. as with its other funds. It does 
this for four years with the same result of profit and dividend. At 
the end of its fourth year its undivided profits, including those 
brought forward, are 12,0002., and it can and does pay 6 per cent, 
to its shareholders. Can there be a doubt of its right to do so ? 
Is it not the fair and just thing as between a tenant for life and 
remainderman ? I say, yes ; and if true for four years it is true 
for forty. I think the right rule would be that contended for 
by Mr. Bigby. Make the date of the division the date for con- 
sidering the rights;" and Lord Fitz-Gerald says, taking the same 
view, *^ The reasoning and the decision of Lord Hatherley " (then 
Vice- Chancellor), " Jn re Barton's Trust (a), then directly apply." 

Now, that case is an exceedingly useful authority, and bears 
directly on the present case. There a sum arising from the un« 
divided profits of previous years, amounted to 100,0002., had got to 
the credit of a reserve fund in the lifetime of the testator. If the 
efiect of that sum being carried and being kept to the account of 
a reserve fund was that it had become capital, the decision of the 
Court of Appeal that it was profit would have been quite wrong. It 

{a) L. R. 5 Eq. 244. 
aC— VOL. m A A 
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1890. is qui to true that the decision of the Court of Appeal was reyersed; 
Inm but it was reversed on quite a different ground. The House of 
Alsbuut, Lords took a different view in respect of the subsequent dealing by 
AtsBURT* the company in distributing a bonus dividend and allotting new 
shares. It was considered by the House of Lords that the trans- 
action amounted to an appropriation of accumulated profits to 
capital, and that the company had the power to, and did, decide 
that the accumulated profit should be capital. Although the 
House of Lords did differ from the Court of Appeal, they did not 
do so on the ground that the money had been appropriated to 
capital by being carried to a reserve fund ; they took the same view 
as the Court of Appeal did as to that. The only question discussed 
before the House of Lords was whether the profit had been 
capitalized by the company by the distribution of the bonus and 
the issue of new shares. Therefore, in my opinion, that case was 
decided in the House of Lords upon a transaction to which I can 
find no parallel in the present case. Here I find that the money 
paid to the trustees, from whatever source it came, whether &om 
the reserve fund or the profits of the year, wasi dealt with as an 
interim dividend, declared by the directors. Except as an interim 
dividend, the directors had no power to pay it at all .; although 
a general meeting might have confirmed what the directors had 
done. ... 

The only other point is, that it is found in the minutes of the reso. 
lution passed by the directors when they appropriated this 16,000{., 
that it was not expressed to be an interim dividend, but a special bonus. 
In my opinion, that can make no difference if the money came from 
what at the time was profit. The whole came from either profits 
made in the year or profits put by under the name of a reserve 
fund. In the reports it had been the practice to call a part of the 
money divided by the name of " bonus." For some reason — I 
suppose it was better for the selling value of the shares — ^it was the 
practice to pay a smaller fixed dividend, and a bonus in addition, 
rather than to pay a variable dividend ; it might look better to find 
what was called dividend kept up at the same rate. In my opinion, 
the use of the phrase ''special bonus" made no difference. It 
merely meant that it must not be taken that the bonus wHch had 
at first been 2| per cent., then 6 ppr cent.^ and then for some years 
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10 per oent., would continae at so large a sum as was then being 
divided; and that' the shareholders mnst not calculate on having 
so large a sum again. Whatever the intended meaning of the 
words used was^ we know what the facts were. On the principle of 
the decision in Bouch v. Sproule (a), in my opinion in this case there 
was clearly an appropriation by the directors of the accumulated 
profits to the payment of an interim dividend, and no appropriation 
by the company to capital ; and if the sum divided or any part of 
it came from the reserve fund, it was as between the persons 
interested in the testator's estatOi income and not capital. 

Solicitor for the Widow : Arthur Cheese. 

for the other parties : W.A. Holconibe, agent for T. E. 
Jonesj Manchester. 
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In rb new chile GOLD MINING CO. 

Forfeiture of Shares — Sluires resold — Irregularity in Forfeiture — Damages — Proof 
for same in the Liquidation in Competition with the other Creditors — Not a 
Debt due to a^* Member" in his character as such — Companies Act, 1862, sec, 
38, sub-sec. 7. 

A .company forfeited a member^s shores irref^ulorly and sold them to 
other persons who were thereupon registered as members in respect of 
.them. The articles of association provided that the remedy of any share- 
holder for any irregularity in any forfeiture of shares should be in damages 
only. At the date of the forfeiture the shares were at a premium. In the 
winding up of the company the person whose shares had been forfeited 
claimed to prove in competition with the other creditor of the company 
for damages estimated on the value of the shares at the date of the 
forfeiture. 

Heldf that his claim for damages was well founded, and that the amount 
due to him was not due to him in his character of a member, and that 
sub-section 7 of section 38 of Companies Act, 1862, therefore not apply- 
ing, he was entitled to prove in competition with the other creditors. 
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HIS was a snmmons origmally on the part of James Cant — bnt,. 
he having died since it was taken out, now on the part of his 
administratrix — ^to be allowed to prove in the liquidation of the 

(a) 1^ App. Gas. 385. 
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1890. New Chile Gold Miamg Company for the sum of 1,6601. for 
IjTm damages for the wrongful forfeiture by the company of 6,000 shares 
New Chilb belonging to him. 

Gold Mininq o o ^ 

QoMPANY. The company was incorporated under the Companies Acts on 
November 20, 1884. James Cant was the holder of 6,000 shares 
which were issued. at 2s. each. On June 18, 1886, a call was made 
on the shares, which became payable on July 81, 1886. On 
August 24, 1886, this call not having been paid, the directors^ 
without serving on him a notice as required by Article 29, 
passed a resolution forfeiting James Cant's shares, and on December 
28, 1886, they were allotted to other persons. At the date of the 
forfeiture the shares were at a premium. On June 25, 1888, the 
company was ordered to be wound up. It was not till February 
12, 1889, that the present summons was taken out. 

The company's articles of association contained the following 
provisions : '* (29.) If any member fails to pay any call on or before 
the day appointed for payment thereof, the board may, at any 
time thereafter during such time as the call remains unpaid, serve a 
notice on him to pay such call, together with interest and any 
expenses that have accrued by reason of such non-payment, and 
stating that in the event of non-payment on some day and at some 
place (either the office of the company or a bank) named in such 
notice, the shares will be liable to be foifeited. (80,) If the requi- 
sitions of any notice as aforesaid are not complied with, any shares 
in respect of which such notice has been given may, at any time 
thereafter, be forfeited by a resolution of the board to that effect, 
and the holder thereof shall thereupon cease to have any interest 
therein, and his name may be removed from the register as such 
holder. (81.) Any member whose shares shall be so forfeited 
shall, notwithstanding the forfeiture be liable to pay to the company 
all calls owing upon the shares at the time of the forfeiture, and 
the interest (if any) thereon. (85.) For the purpose of giving 
effect to a sale of any shares acquired by the company by cancel- 
ment or allotment, forfeiture or surrender, which the board may 
prefer to sell rather than to cancel or reissue, or a sale of any 
shares in respect of which such lien as aforesaid e^sts, the board 
may execute, under the cpmpany's jieal, a transfer of such shares to 
the purchaser thereof^ and such transfer shall operate to confer the 
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same rights npon the transferee as if it had heen executed by the i890. 
member in whose name the shares shall be registered, provided x^Trb 
that the sale of any shares in respect of a lien shall not take ^^^ Chile 

^ , Gold Mining 

-place without a month's previous notice to the registered holder Company. 

thereof. (86.) The remedy of any shareholder for any irregularity 

in any forfeiture of a share, or in the enforcing of a lien or alleged 

lien on any share, shall be in damages only, and the register shall be 

conclusive evidence of title to a share as against any person claiming 

as a former holder of a share which the board shall have purported 

to forfeit, cancel, or dispose of under the regulations of the company." 

n, C. Deane appeared for the administratrix of James Cant : — 

The board never gave James Cant the notice required by the 
29th Article to pay the call, the forfeiture was therefore invalid. 
There is no evidence to show that any such notice was sent. The 
shares having been taken from him, his only remedy is damages 
under the 86th Article. He could not be put on the register 
again, nor does the administratrix desire this. She asks for 
damages under the 86th Article, and to be allowed to prove for 
them in the winding-up in competition with the other creditors : 
In re Dale ci Plants Plant's Case (s)^ 

A, J. Chitty for the liquidator : — 

- Plant's Case {s) was quite different from the present. As there 
'Was no notice given by the board, there was no power to forfeit the 
shares. The forfeiture was therefore invalid, and no right to 
damages arose under the S6th Article. But if there was a for- 
feiture in fact it must be valid for all purposes : Wood v. Wood (t). 
If the applicant is held entitled to damages, it will be only when 
the rights of members are adjusted, as sub-section 7 of section 88 
of the Companies Act, 1862, applies to preclude any right of proof 
in this case in competition with the other creditors (u). [He 

• 

(«) 2 Meg. 25 ; 43 Ch. D. 256. shall be deemed to be a debt of the 

(0 L. R. 9 Ex. 190. company payable to Bucli member in 

(u) Sab-section 7 provides : ^ No a case of competition between himself 

sum due to any member of a com- and any other creditor not being a 

pany in his character of a member by member of the company, but any such 

way of dividends, profits or otherwise sum may be taken into account for 
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.1890. r^ferrfed to Houldswofth v. City of Olasgow Bank (a?), Burgesses 

In M ^^*^ (y)> ^'H/ V. Moore (-?), Selwyn y. Oarjit (a), Botiondey's 

o^LD M^'wo ^^*^ ^^^' -^'^ re London CeUuloid Co. (c), Knight's Case (cZ), Austens 

CoMPAKT. Case (e), In re Addlestone Linoleum Co. (/), Wright's Case (jg), 

Hope V. International Financial Society (h), CatchpoU y. Amber- 

gate Railway Co. (i).] 

H. C. Deane, in reply, submitted that what the adminisiratrlx 
was entitled to prove for was the value of the shares at the date of 
the forfeiture and not at the date when the company having taken 
possession of the shares chose to sell them to other persons. 

Stiuling, J, 

[His lordship stated the facts and continued] : In the evidence 
before me there was nothing to show that proper notice was sent 
to the applicant pursuant to the requirements of the 29th Article 
of Association, and on that account it was contended that the 
forfeiture was altogether invalid — not only irregular, but wholly 
invalid; and that the provisions of the 86th Article were not 
applicable.' If that argument were well founded, the logical con- 
isequence would seem to be that the present holders of the shares 
ought to be removed from the list of contributories, and the appli- 
cant's name ought to be restored to the register. I offered to give to 
both the applicant and the liquidator an opportunity of taking steps 
for that purpose, but neither of them has thought fit to avail him* 
self of that offer ; consequently I must treat the shares as having 
been forfeited in accordance with the Articles of Association, and I 
must hold that an irregularity has taken place, in respect of which 
the applicant is entitled to prove for damages under the 86th 
Article. But the company is insolvent, and it was contended that 
the applicant is precluded by the provisions of sub-section 7 of 
section 88 of the Companies Act, 1862, from proving in respect of 

tbe purposes of the final adjustment (c) 1 Meg. 45 ; 89 Cli. D. 190. 

of the rights of the contributories ((Q L. R. 2 Ch. 321. 

amongst themselves." (e) 24 L. T., N. S. 932. 

(x) 5 App. Gas. 317. (/) 37 Ch. D. 191. 

(y) 15 Ch. D. 507. (gr) L. R. 5 Ch. 437. 

(«) 23 Q. B. D. 395. {h) 4 Ch. D. 327. 

(a) 38 Ch. D. 273. (i) 1 El. & B. 111. 

(6) 16 Ch. D. 681. 
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the claim in competition with the other creditors of the company. igoo. 
I need not allude to the first six sub-sections except to point out i^Tut 
that some of them relate to the contributions of past members. ^^^ Chilb 

, Gold Mikiko 

But the 7th is as follows. [His lordship read the sub-section and con- * Comfakt. 
tinned] : In order therefore that that sub-section may be applicable, 
the sum sought to be proved must be due to a member of the company ; 
and not only that, but must be due to him '' in his character of a mem- 
ber, by way of dividends, profits or otherwise." First of all then, I 
have to consider whether the applicant is a member of the company 
within the meaning of the 7th sub-section; and I confess that 
having repeatedly considered the question whether a past member 
is to be treated as a member for the purposes of that sub-section, 
it appears to me to be one of very considerable difficulty. I do 
not, however, think it is necessary on the present occasion to 
express a concluded opinion as to the meaning of that sub-section ; 
but haling regard to the last words of it, ** but any such sum may 
be taken into account for the purposes of the final adjustment of 
the rights of the contributories amongst themselves," it would 
seem to mean that the sum which is sought to be proved must be 
such as in its nature is susceptible of being taken into account for 
the purpose of the final adjustment of the rights of the contribu- 
tories amongst themselves ; and it is difficult to see how that can 
be done where the person who claims is not a past member liable 
to be made a contributory of the company ; and in the present case 
the applicant ceased to be a member more than a year before the 
date of the winding-up, and consequently would not under the Ist 
sub-section be liable as a contributory. I do not, however, decide 
the case on that ground, because I have come to the conclusion 
that, supposing the applicant to be a past member within the 
meaning of that sub-section, the sum in question was not due to 
him in his character of a member ; but, as it appears to me, it was, 
on the contrary due to him in the character of non-member. What 
he claims is not any sum which is payable to a member, but 
damages payable to him by reason of his having been deprived of 
the rights of a member by an irregular act on the part of the com- 
pany in respect of which the contract, contained in the articles of 
association, entitles him to damages. I am, therefore, of opinion 
that this claim is admissible and must be admitted by the liquidator. 
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1890. The costs of the applicant must be added to the claim, and the 
InIib liquidator will take his costs out of the estate. 

Nbw Chile 

Company. Solicitors : Morley, Shirreff <£ Co. 

Linklaters. 



of^j^stice! In be NEW DURHAM SALT COMPANY. 

mvS^ STEVENSON'S AND QUIN'S CASES. 

Bbfokb 
Mbl JusTici Dchentures — TrtLst Deed — Omission of Schedule mth Description of Property 
1890 * charged — Charge intended to he given described in Prospectus — Application 

w,-^ for Debentures on faith of Prospectus, 

October ZOth, 

A company issued a prospectus offering for Bubscription 20,000Z. first 

mortgage debentures to be " secured upon the entire property of the com- 
pany.'' S. filled up a form of application which requested an allotment of 
debentures " upon the terms of the company's prospectus.'' The directors 
passed a resolution allotting the debentures to S., and the secretary wrote 
a letter communicating the allotment to him, and he paid the amount of 
his subscription. Subsequently a debenture trust deed was executed by 
which the company granted to trustees for the debenture holders " all and 
singular the freehold land and hereditaments specified in the first schedule 
hereto." The schedule was entirely omitted. No debentures were ever 
issued. The company went into liquidation. S. claimed to rank as a 
debenture holder and to be entitled to a charge on the company^s 
property. 

Held, that there was a valid contract to allot to S. debentures to be a 
charge on the entire property oi the company, and that though the deben- 
tures had not in fact been issued, still S. must be declared entitled to the 
charge for the amount advanced by him. 

A second prospectus was issued which stated the debenture capital to 
be 20,0002. in first mortgage debentures " of which a large amount has 
already been applied for and allotted. The remainder is now offered for 
subscription," but there was no statement as to what the debentures now 
offered were to be secured upon. Q. applied for debentures on the faith 
of this prospectus and received notice of the acceptance of his offer to 
subscribe, and he then paid the amount of his subscription, but no deben- 
tures were ever issued to him. 

Held, that there was nothing to show on what security Q. had advanced 
his money, and that he could not therefore be declared entitled to a charge 
on the company's property. 



T 



HIS was an application in the winding-up of the New Durham 
^alt Company by Messrs. Stevenson & Quin, who claimed to rank 
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its debenture holders in the companyi and to be entitled to a charge J890. 
on the compan/s property for the amounts advanced by them to iJTm 
the company. ^'i^r'^ 

The company was incorporated under the Companies Acts on BTBVBHsow'a 
January 16, 1889. About the same date a prospectus was issued .CAssa. 
which contained the following heading : *' Share capital, 8O,0O0Z. 
in shares of 62. each • . . • The company also offer for immediate 
subscription 20,0001. in 8 per cent. First Mortgage Debenture 
Bonds, in amounts of BOL each. These bonds will be secured upon 
the entire property of the company." In the body of the pro- 
spectus it was stated ** This company is formed to purchase about 
68 acres of freehold land near Haverton Hill, with the salt deposits 
underlying." With this prospectus was issued a form of 
application for debentures in these terms: ''To the Directors 
of the New Durham Salt Company, Limited. — Gentlemen, I 

have paid Z., being the required deposit of Ten Pounds 

per Debenture, and request you to allot me Debentures of 

602. each in the aboTe company, upon the terms of the Company's 
prospectus ....'' j 

At some time before January 21, 1S89, Mr. SteTenson signed 
one of the forms, applying for four Debentures, and on that date 
the board of directors, resolyed that debentures be allotted to cer- 
tain persons, among whom Mr. Steyenson's name appeared for the 
fall number he had applied for. The signature of the chairman of 
the board was appended to this resolution. On the same day the 
secretary of the company wrote to Mr. SteTenson communicating 
the acceptance by the company of his offer to take the debentures, 
but no debentures were ever issued by the company. 

On May 28, 1889, the directors made an appointment of two 
trustees for the debenture-holders, and on May 29 a debenture- 
holders' deed was produced at a board meeting and executed by the 
board on behalf of the company and by the trustees. It contained 
among others the following proyisions : '' 2. The company as beno- 
ficial owner hereby grants unto the present trustees all and singulair 
the freehold lands and hereditaments specified in the first schedule 
hereto. 16. The principal and interest intended to be secured by the 
debentures shall be a first charge on the mortgaged premises . . . •" 
The deed as executed contained no schedule, noi; any diescription 
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1890. of the land intended to be charged. The company Had purchased 

l^^ the 68 acres of land referred to in the prospectns. 

^ sTl?'c?^*' On August 27, 1889, Mr. Stevenson issued a writ in an action 

8tby%nsoi«'8 against the company claiming a declaration that he was entitled as 

Cases. & debenture-holder to a charge on the company's property. On 

September 11^ 1889, the company was ordered to be wound up. 

Mr. Stevenson now made this application in the liquidation. 

On February 18, 1889, the directors passed a resolution autho* 
rising the vendor to the company to make a second issue of 
the prospectus, but the prospectus as issued was not exactly 
the same as the first. It contained a head-note stating that ** a 
large amount of the undermentioned capital has already been 
applied for and allotted." The capital was set forth as : " Share 
Capital : 80,0002. in shares of SI. each. Debenture Capital : 20,000Z« 
in 8 per cent. First Mortgage Debentures of 50Z. each. Of which 
a large amount has already been applied for and allotted. The 
remainder is now ofiered for subscription on the following terms . . ." 
There was no statement in this prospectus similar to that in the 
first which stated 'Hhese bonds will be secured upon the entire 
property of the company," nor was there any statement whatever in 
this new prospectus as to what the debenture capital thereby offered 
for subscription was to be secured upon. Accompanying this 
prospectus was a form of application for debentures in the same 
terms as that accompanying the first prospectus. Mr. Quin applied 
for debentures on the faith of the second prospectus. 

Napier Higgins, Q.C., and D. L. Alexander a'p^eaiei for Messrs. 
Stevenson and Quin, but during the hearing it was arranged that 
Napier Higgins, Q.C., should argue Mr. Stevenson's case, and 
D, L. Alexander Mr. Quin's. 

Napier Higgins, Q.C. :— 

The debenture trust deed was meant to give to the debenture* 
holders a charge on all the property referred to in the prospectus, 
but as framed it only purported to convey to the trustees what was 
in the schedule, and it so happened that by an omission there was 
no schedule. We ask to be ranked as mortgagees of the whole 
freehold property as this was what was intended. 
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The first^ qnestion is whether I have a contract on the eridence ? 1890. 
I have an offer by the company by its printed prospectus, which i,^ „ 
bears its name, and that is accepted. The print issued by the ^ g^^T^co.^ 
company's authority is enough to comply with th6 Statute of Stbven8on'» 
Frauds : Saunderson y. Jackson (j), Johnson v. Dodgson {k). Pabu. 

[North, J. referred to Torrid y. Cripps (I) J] 

If a company issues a document with its name appearing on it^ 
it is not necessary that the name should haye been signed by the 
company, if authority was duly giyen by the company to issue the 
document. Here there was a resolution of the directors signed by 
the chairman authorising the allotment of debentures applied for. 
There was thus a contract for a mortgage secured, in the words of 
the first prospectus, '' upon the entire property of the company.'' 
This must include the 68 acres which the company had been 
formed to acquire and had acquired. We are therefore equitable 
mortgagees. 

But if we are not equitable mortgagees, then we submit that 
what the directors did was intended to be a fulfilment of the con- 
tract with us, and if we hayo to rely on the deed, the court will 
rectify it. What was intended by the deed to be charged wer^ the 
freehold lands and hereditaments. The court can rectify it and 
will do so where there has been a blunder omitting a schedule : re 
BouUer (n). 

Alexander then argued Mr. Quin's case : — 

As far as this case is against the company I adopt Mr. Higgins's 
arguments. But there may be a conflict of interest between 
Messrs. Steyenson and Quin. The latter applied for and was 
allotted debentures on the faith of the second prospectus. Still, it 
states that the debentures offered for subscription are ''First 
Mortgage Debentures." That must mean debentures secured by a 
mortgage or charge on something, and thejr are to be a Jirst mort- 
gage or charge. The debentures issued on the first prospectus 
were to be a charge on the entire property of the company, there- 

(J) 2 Bos. & Fuller, 39a (0 27 W. B. 706. 

ik) 2 M. & W. 663. (n) 4 Ch. D. 241. 
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1890. fore, in order that the debentures issued on the second prospectus 

iTrb should answer the description given of them, they must have formed 

^'s^ ^'c^^ P^** ^' *^® series of debentures offered by the first prospectus. 

6tbten8on*8 Moreover, the second prospectus stated it to be the offer of the 

Gases. remainder of 20,000/. worth of debentures. The debenture capital 

as stated in both prospectuses consisted of 20,000Z. The remainder 

must mean of the 20,0002. worth offered for subscription by the 

first prospectus* 

Cozem-Hardy, Q.C. and Farwell, for the Company : — 

As to the deed. It in no way refers to the issue of 20,0O0L 
worth of debentures. It does not purport to be upon the entire 
property of the company, but only upon freehold property specified 
in the schedule* In re Boulter (o) there was a reference to the 
subject-matter, though a wrong reference to the title deeds. But 
here there was no reference to the subject-matter* 

As to an equitable charge. The resolution of the directors was 
an authority to allot* But that was not signed by anyone duly 
authorized on that behalf. The resolution in the minute-book was 
not signed by the chairman for the purpose of making a contract, 
but only as a record of the directors' transactions. To see what 
the signature effects, it is necessary to see why it was appended : 
Smith V. WeMer (p)* 

Napier Higgins, Q.C, in reply cited Jones v. Victoria Graving 
Dock Co.{q). 

North, J. : The case as regards Mr. Stevens<)n is clearly in his 
favour. The company had power to issue debentures. That was 
done. The directors issued a prospectus where they stated what 
they offered for subscription. They thereby invited applications 
for debentures. Mr. Stevenson saw the prospectus and filled up 
the form of application and sent it to the company. The applica* 
tion requested an allotment on the terms of the prospectus. That 
means on terms of getting a first charge on the entire property of 
the company. The directors passed a resolution allotting to cer* 

» 

(o) 4 Cli. D. 241. (p) 3 Ch, D. 49. {q) 2 Q. B. D. 814 
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tain persons and among them is Mr. Stevenson. That was an isoo. 
allotment of the full amount applied for. The acceptance by the |^p^ 
company was communicated by a letter written the same day by Nkw Durhah 

Salt Co. 

the secretary. So we have a definite offer by the company — ^I am Stbvenson*8 
not concerned to inquire whether the signature was that of the Cases. 
company. Then comes the refusal to allot, and then the resolution 
signed by the chairman. I am not satisfied that his signature was 
enough for the Statute of Frauds, but I am clear that the signature 
of the secretary to the letter was ample, as it was by a person 
authorised on that behalf. The directors had the power to accept 
and they authorised the secretary to communicate their acceptance. 
I am satisfied that the company has done enough to charge the 
property. It was intended to ha\e debentures. That was not 
done, but the parties must be in the same position as if that had 
been done. 

As to Mr. Quin, he applied on a different prospectus. It stated 

^hat "a large amount of the under- mentioned capital had already 

been applied for and allotted^" It contained a form of application 

corresponding to that in the previous prospectus. But in this 

prospectus there was nothing to show on what property the deben- 

tures were to be charged. It is said that they were to be first 

debentures and to be charged on something. But I cannot say that 

must mean a charge on the entire property. But it is contended ' ' 

that as the prospectus stated that a large amount of the debenture 

capital had already been applied for and allotted, that must mean 

that the debentures offered for subscription on the second pro- 

spectuB are to be on the same terms as those already subscribed for. 

That, however, in my opinion, does not show that the security for 

these debentures must be the same as in the former case. If the 

company had gone on, np difficulty would have arisen. But no 

debentures were ever issued, and the company is now in liqaida- 

tion, and the liquidator therefore is bound to raise this point. As 

to Mr^ Quin I do not see the bargain as to what the charge is to 

be on. A deed was prepared, but I never saw more scandalous 

negligence as to a deed on the part of the solicitor and counsel who 

prepared it. There was no schedule. It was left out. The deed 

was evidently copied from some precedent, but the schedule which 

was to contain the description of the property charged was omitted, 
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1800, wd there was no form of debenture. The deed does not carry the 
InIlb ^^^^ farther, and J cannot find anything to show on what security 
Nbw Durham Mr. Quin advanced his money. 

8tevbx8on*8 As to Mr. Stevenson he is entitled to a charge on the property 
^CAMtal ' f^' ^^^ amount advanced. 

Solicitors : Wynne, Holme X- Wynne. 
Pritcliard, EngUfield dt Co, 



COUET OP . In BE WEYMOUTH & CHANNEL ISLANDS STEAM 
^^l^ PACKET COMPANY, 

LlNDLBY,L.J^ 

BowBN, L.J., iFinding 'up— Creditors satisfied — Balance of Assets availahls for Distribution 
^3fD Fry, L.J. ^mon§ tite Sharebolders^Txoo classes -^FtUly and partly paid-Up Shares—^ 

Mode of DistrWution, ., ^ . 



1800. 
Nov. lUK. 



A company had two classes of shareholders, one of which had paid up 
in full on their lOZ. shares, but the other, in pursuance of the Bpecial 
resolutions under which their shares had l>een issued, had paid up only 3^ 
-per shore, but had been credited with having paid up the full 10/. per 
ishare. In the liquidation of the company, after paying all the creditors a 
certain f um remained for the shareholders. 

Held (affirming the decision of North, J.), that the case was governed 
by In re Hodges Distillery Co, (L. R. 6 Ch. 51), and that the holders of the 
fully-paid shares were entitled first to receive back 7/. i>er share, after 
which the other shares would rank equally with them against any assets 
then remaining to be distributed. 



T 



HIS was an appeal from a decision of Mr. Jnstice North 
(reported ante^ YoL ii., Pt. Y., p. 288), on a petition by the 
liquidator of the Weymouth and Channel Islands Steam Packet 
Company for directions by the Court as to the way in which he 
should distribute among the shareholders the assets which remained 
after payment of the company's creditors. 
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The coi^panywas incorporated in 1857> under the Joint Stock .g^^. 
Companies Ac!;, 1856 and 1857, with limited liability. The nominal '^t-' 
capital then was 40,0002., divided into 4^000 shares of lOZ. Of Weymouth . 
these, 3,016 shares were issued, of which 99 were subsequently ^^'jgLANDs'*^ 
forfeited for non-payment of calls. The remaining 2,917 of the ^^^^.?^^^ 
issued shares were paid up in full in cash. In 1861, the company 
was in pressing need of further capital to enable it to go on. 
Thereupon special resolutions were duly passed for increasing the 
company's capital by the addition of 2,016 additional shares of 
10^ each, and in order to induce persons to subscribe the necessary 
capital, the directors were authorised to issue these new shares^ as 
also the 984 original shares which had not been allotted, as fully paid, 
on payment by the allottees of 8Z. per share, that is at a discount 
of IL per share. Provision was also made for the new share* 
holders receiving a certain guaranteed interest for five years, after 
which, their shares were to be treated as being exactly on the same 
footing as the previously issued shares. Notice of the resolutions 
proposed was sent to every shareholder before the meetings at 
which the resolutions authorising this issue at a discount was 
passed. 1,631 shares were allotted on these terms. The company 
went on paying dividends to both classes of shareholders for many 
years, but recently, in consequence of losses, it resolved to wind up 
voluntarily. All the creditors having been paid, there remained in 
the hands of the liquidator a sum of about 25,000Z. for division 
among the shareholders. The liquidator thereupon presented a 
petition for directions as to how he should distribute this between 
the shareholders who had paid up in full in cash on their shares 
and those who had been credited as having paid up in full when 
they had in fact merely paid up dl. in cash. 

Mr. Justice North held that though the issue at a discount was 
illegal, the allottees of those shares must, under the circumstances 
remain on the register ; and that the fund must be applied first in 
repaying 7L per share to those who had paid up the full lOZ. in 
cash, and that the balance must then be distributed among all the 
shares equally. From this decision the holders of shares issued at 
a discount appealed. 
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1890. Buckley, Q.C., and W. B. Heath for the appellants : — 

In M Althougli the shares were issued at a discount, the bargain was 

IT BYMOTJTK ' o 

AND Channbl binding both on the original allotteea and their transferees. The 

T RT ATCT\^ 

Steam Packbt^o*'!^®^ convening the meetings in 1861, when the resolutions were 
CoMPAjrr. passed to increase the capital by the issue of shares at a discount 
were sent to every shareholder. The forms on which the applica- 
tions for these shares were made referred to the terms of the reso- 
lutions. These were sent to every shareholder. The shareholders 
thus all knew at that time that the company was in need of capital 
and the terms^ on which it was to be subscribed. The company 
went on for many years with the capital subscribed on this footing, 
and every shareholder must be taken to have acquiesced in the bar* 
gain on which the money was subscribed. The bargain made as 
between all the then shareholders was that they agreed that 
persons coming in and paying 91. per share should stand on the 
same footing as those who had paid 102. per share. This bargain 
as to issuing at a discount Would doubtless be invalid if the rights 
of creditors were in question. But that does not arise here ; and 
the bargain, as regards merely the shareholders inter se is valid. 
There was a bargain between the shareholders inter se — not with 
the company — as to the distribution of surplus assets after the 
oompany should have become dead. 

[LiNDLET, L.J. : Where is the bargain as to surplus assets ?] 

It is found in the resolutions providing that certain lOZ. shares 
be issued upon the terms that 81. only be paid up in fact, but that 
lOZ. be credited as paid up. 

If the bargain is invalid tn toto, then the persons who subscribed 
Ql on the faith of it have a right to a return of the 8Z. 

[They referred to In re Bangor dt Portmadoc Slate Co, (g), and 
In re Eclipse Gold Mining Co. (r).] 

Napier Iliggins, Q.C., and Midligan, for the respondents, and 
Chadwick Healey for the liquidators, were not called upon io 
argue. 

(3) L. R. 20 Eq. 59. (r) L. R. 17 Eq. 490. 
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LiNDLEY, L.J.: 1890. 

This is an appeal from an order of Mr. Justice North, which Ix bb 
runs thus. [His lordship read the order and continued : J Is that ^^^^ Chaknbl 
order right? The company was a limited company, registered g^^*^^^^^^ 
under the Acts of 1856 and 1857, which for the present purpose do Compakt. 
not differ materially from the Act of 1862. It was formed with a 
capital divided into 4,000 shares of 102.. each, and after the shares 
had all been issued and paid up in full it was found that further 
capital was required, and certain resolutions were passed increasing 
the capital. [His lordship read the resolutions and said:] The 
result was that those who paid 82. on the new shares were to be 
credited as having paid up lOL If that were valid, it may be that 
upon the true construction of the resolutions the holders of the SL 
shares would be entitled to stand on the same footing as the 
holders of the lOL fully paid shares, both as to capital and as to divi- 
dend. I do not say that it would, but it may be that that would 
be the result. The applications for an allotment asked that it should 
be on the terms of the resolutions. The shares were allotted. 
What then was the effect of this transaction ? What was the con- 
tract entered into by those who took shares on the terms of the 
resolutions? Was it a contract entered into by them with the 
company as a body corporate, or was it a contract entered into by 
them with the individual shareholders ? Beyond controversy the 
only contract ^ a3 one with the company and there was none with the 
individual shareholders. It would be contrary to all principle to 
hold that a contract with a corporation is equivalent to one with 
the individual members of the corporation. Begarding the thing 
as it was in fact, that is, as a contract with the company, was it 
legal or not ? That point was doubtful in 1861, but it has been 
settled long since that a company cannot issue shares at a discount, 
and that if it has done so, even the company itself can compel pay- 
ment of the full amount of the shares. I do not say that the 
shareholders might not have rescinded their contract at the proper 
time, but assuming that they cannot now rescind, they are bound 
to pay up the whole amount on the shares. Mr. Buckley says that 
although the contract was ultra vires the company, it is intra vires 
the shareholders inter se. He therefore asks us to invent a contract 
which the parties never dreamed of entering into. There is no 

CO. — VOL. ir. B B 
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1890. such contract as he suggests, and that disposes of the whole of his 

TiTitii argument. The whole of it is based on the existence of such a 

"Weymouth contract. I think therefore that the decision appealed ac^ainst is 

AND ChAMNBL *^*^ ° 

IsLANPs right, and that the case of In re Hodge's Distillery Co. («) governs 

Stbam Packet 
Company. tniS case. 

BowEN, L.J, : 

I am of the same opinion. The whole of Mr. Buckley's case 
was founded on the existence of a contract between the holders of 
the new shares and the indiyidual members of the company. The 
answer to that is this : first, there was no such contract in fact ; 
secondly, the law will not imply such a contract, because the cir- 
cumstances of the case are totally inconsistent with the idea of any 
implied contract with the individual members ; and thirdly, even 
if there was such a contract, it could only be one that each indi- 
vidual member should make a contract that was ultra vires the 
company, and such a contract would not be enforced. 

Fry, L.J. : I agree. 

Solicitors: A. B. Chtibb^ 

Pattison, Wigg d King, 

(«) L. R 6 Cli. 61. 



HIGH OOUBT OP JUSTICE. 571 



October Sis/. 



MAKINS V, PEKCY IBOTSON & SONS, LIMITED. high court 

OF JUSTICE, 
Debentures — Charge on all the Property of the Company — Action to realise — ^vwmw 

Appointment of Interim Manager to carry on the Business — Jurisdiction of _ 

rt ^ Befobe 

^^«''** Mh. JusncB 

Kay. 

In a debenture-holder's action the phiintiff asked for the appomtment 1S90. 

of an interim manager as well as receiver and nominated the company's 

managing director for the office. Between them, the j^laintiff and the 

managing director owned all the debentures of the company, all its 

preference shares, and all but five of the deferred shares, and all the shares 

were fully paid up. There were no other shares besides these preference 

and deferred. The debentures were secured upon all the company's 

property " both present and future. " 

Held (on the authority of Peek v. Trinsmaran Iron Co,, 2 Ch. D. 11 5)^ 

that the Court had jurisdiction to appoint an interim manager as well as 

receiver, and the order asked for was made, subject to the plainti£f giving 

certain undertakings as to carrying on and realising the business and 

answering for the receipts of the manager pending his giving security. 



I 



HIS was a motion asking that H. P. Ibotson might be appointed 
interim manager of the real and personal property and of the busi* 
ness of the defendant company comprised in certain debentures 
issued by it (the whole of which debentures belonged to the plain- 
tiff), and receiver of the rents and profits of the business until 
further order. 

The debentures, following the words of the memorandum of asso- 
ciation which empowered thieir issue, were a charge on all the 
company's ''property whatsoever and wheresoever, both present 
and future, including its uncalled capital for the time being," and 
the principal moneys were to become immediately payable on 
default for six months in the payment of interest and notice in 
writing to the company calling in such principal moneys. Default 
having been made in payment of interest, plaintiff thereupon gave 
the required notice to the company calling in the principal moneys, 
but the company had failed to make the repayment. The plaintiff 
then brought this action claiming a declaration that he was entitled 
to a first charge on all the property of the company, an account, 

B B 2 
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1890. 

Haxins V, 

Percy 
Ibotsox & 

SONF, 

Limited. 



foreclosure or Bale, and to have a receiver and manager of the 
company's property appointed. 

The company's capital was divided into 6,000 preference shares 
and 14,000 deferred shares, all of 12. each. All the preference 
shares and 6,505 of the deferred shares had heen issued and were 
fully paid up. Besides the whole of the debentures the plaintiff was 
also owner of all the preference and of 500 of the deferred shares. 
Of the remaining 6,005 deferred shares, H. P. Ibotson, who had 
been managing director of the company since its formation, owned 
6,000. 



Eetiahaw, Q.C., and Hamilton, for the motion : — 

The court has jurisdiction to make an appointment of an interim 
manager : Peek v. Trinamaran Iron Co, (0- The court in such a 
case can appoint a receiver without security: Boyle v. Bettiva 
Llantwit Colliery Co. (m). [They also referred to Gardner v. 
London, Chatham d Dover Railway Co. (x), and In re Henry 
Pound, Son db Hutchins (y). 

Eustace Smith, who appeared for the company, consented to the 
order asked for being made. 

Kay, J. : 

By this motion I am asked to appoint a receiver and manager of 
all this company's property, both present and future. No specifio 
mention is made in the memorandum of association or in the 
debentures of the goodwill of the business. The debentures are in 
the very same words as the memorandum of association, namely, 
''all its property . • . both present and future, including its 
uncalled capital." Now, I am asked to appoint not merely a 
receiver, but a receiver and manager of the business, this being a 
joint-stock trading company. The first question is, is this within 
the jurisdiction of the court ? Supposing a mortgagee entered into 
possession of property of this kind, could he carry on the business 
of the company? Clearly not. But that does not completely 



(0 2 Ch. D. 115. 
(u) 2 Ch. D. 726. 
(x) L. R. 2 Ch. 201. 



(y) 1 Meg. 279 and 363 ; 42 Ch. D, 
402. 
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answer tbe question, because he would not be an officer of tbe court, i890. 
Were it not for authority, I should hesitate very much before, on a MAxn^ v, 
debenture like this, I appointed a receiver and manager. The j^"*^^^ 
object of such an application as this, is to enable the busine&s of Sons, 
the company to be carried on ; and supposing the receiver and 
manager did so fairly, his acts would bind the company. So the 
result is that if the business turned out to be a losing one, the 
uncalled capital, if any, would have to be called up. In my opinion 
that would be a very strong thing to do, and if this bad been the 
first case of the kind I should have hesitated very much to accede 
to such an application. The matter came before a very experienced 
judge, the late Master of the EoUs, in Peek v. Trinsmaran Iron 
Co, {z)y and there, although there was no opposition, there being 
on application by the holder of a debenture bond whereby all the 
company's effects and machinery were charged, and the motion 
being for both a receiver and manager, the late Master of the Bolls 
said : ''I am of opinion that the plaintiffs are entitled to the benefit 
of their security, and are entitled to secure the property in the only 
way in which it can be made secure, or otherwise it may go to ruin. 
I know of no authority bearing on the question, but on principle I 
consider that they are entitled to have a manager appointed." The 
opinion of the late Master of the Bolls on a question of this kind is 
of very considerable authority, and it has been followed in another 
case before Mr. Justice Chitty. Certainly it is remarkable that tbe 
case before the late Master of the Bolls is not referred to either in 
Mr. Buckley's work on Companies or in Lord Justice Lindley's well- 
known work. However, there is authority for such an application, 
and I am justified in following it ; but I should be very glad if the 
question were brought to the attention of the Court of Appeal and 
the matter settled. Such being the authority, I am asked in this 
case to appoint a receiver and manager, and the individual proposed 
to be appointed is the managing director of the company, and, as I 
understand, the applicant undertakes to provide for the wages of 
the workmen and the expenses of carrying on the business up to 
600Z., and also to answer for the receipts of the proposed receiver 
«nd manager pending his giving security. I will make the 

{%) 2 Oh. D. 115. 
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appointment. The plaintiff is the holder of all the debentures, and 
I will accept his undertaking on those two points. I am told that 
the object of the appointment is only to carry on business till the 
realization of the assets. So the plaintiff must undertake to realise 
the company's assets forthwith. I make the order as asked, but I 
repeat, I do so with great hesitation. 

Solicitors : S. J. Ward, 
F. B. Moyle. 
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FRAMES V. BULFONTEIN MINING COMPANY. 

Profits of each year — Director^ Remuneration based tJiereupo7i — Sale of Under- 

taking in the Winding-up — Profit realised thei'eby. 

Where the directors of a company were entitled to remuneration based 
on the profits of each year and the com])any went into liquidation and 
realised a profit by the sale of its undertaking and assets^ 

Held, that this provision applied only to the case of a going company 
and not to a winding-up. 



T: 



HIS was an action raising the question whether directors who 
were entitled to remuneration based on the net profits of each year 
were entitled for this purpose to treat as profits of the year the 
profits accruing on the sale of the company's undertaking to a new 
company under a scheme of reconstruction. 

The Bulfontcin Mining Company was incorporated under the 
Companies Acts for the purpose of acquiring and working diamond 
mines in South Africa^ and among its objects was the selling, leas- 
ing or otherwise disposing of any mines, diamonds, or any other 
real or personal estate of the company, and power was given to the 
directors by the Articles, to sell or otherwise dispose of all or any 
part of the property of the company. 
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On April IS, 1888, a general meeting was held and a voluntary 'i89Q. 
liquidation with a view to reconstruction was resolved upon, and, in fbamm r. 
pursuance of powers vested in them by the general meeting, the Buxpontein 
liquidators on May 2, 1888, entered into an agreement with a new Coxpant. 
company called the New Bulfontein Mining Company, for the sale 
to it of the old company's undertaking and assets for 624,8002., to 
be paid for in shares of the new company. This sum exceeded by 
482,000Z. the nominal amount of the old company's ordinary share 
capital, and the plaintiff in this action claimed that he was entitled 
as a director to claim remuneration on this profit. The 67th 
Article of Association provided that '' as remuneration for their 
services the directors shall be paid in each year out of the funds of 
the company either a sum of 8002. or a sum equal to 8 per cent, on 
the net profits of the company of such year, whichever shall be the 
larger sum." 

Byrne, Q.C., and Levett, for the plaintiff, argued that on the 
principle of Lee v. Neuchatel Asphalte Co. (a), the 482,0002. 
represented profit of the year and was divisible as such. 

Maclean, Q.C. and Ingle Joyce, for the company, submitted that 
the case was covered by Rishton v. Orisaell (b), and that profits in 
Article 67 meant profits earned by trading and not by a sale of the 
whole undertaking in a liquidation. 

Byrne, Q.C, in reply contended that as selling the mines at a 
profit was one of the objects of the company, the profit so made in 
the present case must be within Article 67. 

Chitty, J. : 

[His lordship stated the facts and continued]: The plaintiff 
alleges, and for the pui-pose of my decision I will assume, that 
there was a large profit on this sale. This profit, if any, is 
represented by shares, but their value can, if necessary, be ascer- 
tained on inquiry. On this profit the plaintiff claims one-fifth of 
three per cent., contending that it was a net profit of the company 
within the meaning of Article 67. Now in the first place, Article 

(a) 1 M^. 140 ; 41 Ch, D. 1. (5) L. E. 6 Eq. 326. 
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1890. 57 is addressed to the case of a going companyj and does not apply 
Framss v. to a winding-up. Unquestionably there were powers of sale in the 
MrwnJo^ Articles under which the directors might have sold, for instance, a 
CoKPAKT. particular mine, and if they had done so while the company was 
still a going concern, the transaction would, no doubt, have been 
brought into the profit and loss account for the year. But the 
Article has no application to a sale made, not under these powers, 
but under statutory power of the company in the winding-up. A 
somewhat similar point was brought before Vice-Chancellor Wood 
in Rishton v. GrisseU (c). He refused to allow the claim in that 
case, and I think he was right in so doing. I observe also that the 
remuneration of the directors is for their services. Now this salo 
by the company is in no way attributable to the services of the 
directors. So, for that reason also, the profit made on this sale is 
altogether outside the article. For these reasons, I disallow this 
claim. 

Solicitors : Goldberg d Langdon, 

Hollams, Son, Coward <t Hawksley. 

(c) L. R. 5 Eq. 326. 
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In be AI.ABAMA, NEW ORLEANS, TEXAS & PACIFIC court op 

JUNCTION RAHiWAY CO. appeal. 

Beforb 

. LiXDLEY, L.J., 

JFinding-up — Scheme of Arrangement — Approval by Majority of Ddenture' Bowbn, L.J., 
holders — Dissentient Minority hound — Security to be given up — Approval of ^*^» I^- J* 
Scheme by Court— Creditors — Joint Stock Companies Arrangement Act, 1870, Z^ 

*^ 2. DeccmJbcrl^ih^ 

Vithf and 18^ 
Where a meeting of the holders of debentures secured on all the property 

of a company in liquidation was called imder the provisions of section 2 of 

the Joint Stock Companies Arrangement Act, 1870, and a majority largely 

in excess of three-fourths of those who attended approved the scheme of 

arrangement submitted to the meeting and thereby purported to bind the 

debenture-holders to give up their security, 

Held (affirming the decision of North, J.), that a majority of debenture 

holders can bind a minority, secured creditors being within the section. 

In re Empire Mining Co, (2 Meg. 191 ; 44 Ch. D. 402) approved. The 

Court, having satisfied itself that the majority of debenture-holders 

present at the meeting acted bonA fide in the interests of the class, and 

that the scheme was reasonable, sanctioned it. 



T, 



HIS was an appeal from a decielon of Mr. Justice Nortb, who 
sanctioned a scheme of arrangement between the above company in 
liquidation and its creditors under section 2 of the Joint Stock 
Companies Arrangement Act, 1870, and it raised two points ; first, 
whether under that section a majority of a class of secured creditors 
can bind a minority to give up their security; and secondly, 
whether the scheme in itself was such as the court would sanction. 
The company was incorporated under the Companies Acts in 1881. 
The share capital taken up amounted to 4,000,0002., divided into 
preference and deferred shares. The nature of the business was 
that of an American Railway Trust Company, and it expended its 
capital in the acquisition of shares in four American railways, and 
its objects in thus securing the control and management of the 
railways was to insure that they should be worked as one system 
and in the interests of all. 

On October 10, 1882, the company executed a debenture trust 
deed, and it thereby charged the whole of its property with the 
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1890. repayment of the principal moneys and interest advanced on the 

IiTbb security of the company's debentures. There were two classes of 

Alabama, debentures issued. Of the first class, which ranked as a first 

New 

OaLBANs, charge, 1,500,000!. entitled to cumulative interest at 6 per cent. 
Pacific ^^ ^^^ taken up. Of the second class, ranking as a second 
EjulwTt^ Co ^^^^S^> 700,0001., also entitled to cumulative interest at 6 per cent, 
had been taken up. In 1885, the company, being unable to pay 
the whole of the interest then due on the first debentures came to 
an arraugemcnt by which scrip certificates to bearer were issued 
representing part of the interest, and second debentures were lodged 
with the trustees for sale to secure the amounts named on the 
scrip. On August 25, 1887, a debenture-holder's action was com- 
menced by a Mr. Morrison to enforce the debenture-holders* 
security, and on September 29, 1887, a receiver was appointed. 
In the latter month, a resolution to wind up the company volun- 
tarily was passed, and in October an order was made for the con- 
tinuance of the winding-up under supervision. Apart from the 
debentures, the amount of the company's debts was very small. 
At the date of the winding-up the arrears of interest on the first 
debentures amounted to 21^ per cent., and on the second deben- 
tures to 20 per cent, of the amount secured. In September, 1890, 
a scheme of reconstruction having been prepared by the liquidator, 
meetings of the first and second debenture-holders were held, and 
the scheme was approved by each class. At the meeting of the 
first debenture-holders 101 persons were present, holding about 
one-third of the whole of these debentures. 90 of those present 
voted in favour of the scheme, and only 11 against. Of the 101 
there were 81 who held only first debentures, 8 who also held 
second debentures, and 81 who were also shareholders. The 
second debenture-holders, the unsecured creditors, and the share- 
holders, unanimously approved of the scheme. The following were 
the provisions of the scheme : 

It was proposed to create : — (a) 750,000^. 6 per cent. "A" debentures re- 
payable Ist November, 1940, but redeemable at the option of the company 
after the year 1910, upon six months' notice, at the price of 115 percent. 
Interest to run from let November, 1890, and to be payable half>yearly . . . 
bnt nntil the 1st November, 1895, interest to be payable only out of profits, and 
in the event of deficiency such interest to accumulate, the debenture holders 
having no righto of foreclosure or other action until the 1st November, 1895. 
(b) 105,000^. 5 per cent " B " debentures, principal secured as a second charge, 
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Kinking next after the ''A'' debentures and repayable Ist Novemberi 1940, ig^Q^ 
but redeemable in the same manner and at the same rate as the " A " deben- '-r-' 
tures. Interest to run from the Ist November, 1890, and to be payable half- ^^ »■ 
yearly . . . out of profits only, after proyision has been made for interest on ^^w ' 
the "A" debentures, (c) 840,000^. 5 per cent. "C" debentures, principal Orleans, 
secured as a third charge, and repayable Ist November, 1940, but redeemable Texas & 
at any time before that date, at par, on six months' notice. Interest to nm Junction 
from Ist October, 1890, payable half-yearly .... out of profits only after Eailway Co. 
provision has been made for the '' A '* and " B " debentures. The interest on 
the "B" and "C" debentures not to be cumulative. Any deficiency in 
respect of the first half-yearly coupon in any year on " B " and " C " deben- 
tures to be made good on the second half-yearly coupon of such year, provided 
that the profits for the twelve months covered by such two coupons are sufficient 
for that purpose. 2. The exchange and conversion to be made on the following 
basis : — ^The outstanding first debentures, together with all coupons from 1st 
October, 1887, inclusive, to be surrendered to the company, and in exchange 
for each 100^. debenture, with such coupons, the holder to receive (1) 50/. 
nominal of new " A " debentures ; (2) 70/. nominal of new "B" debentures ; 
(3) IL IO9. in cash, being together equal to the face value of the surrendered 
debentures and interest up to 31st October, 1890. 3. The outstanding Second 
Debentures, together with all coupons from December Ist, 1887, inclusive, to 
be surrendered to the company, and in exchange for each 100/. debenture, i^ath 
such coupons, the holder to receive 120/. nominal of new " C " debentures, 
being the equivalent amount of the principal of the old debentures and interest 
up to 30th September, 1890. 4. Creditors of the company holding First or 
Second Debentures of the existing issues as security for debts, to take over 
such securities and release the company from all claims in respect of principal 
and interest of the debts, the securities taken over to be exchanged for new 
securities upon the terms of this scheme. 5. Unsecured creditors to accex)t 
new " C " debentures at par for the amount of the principal of their debt, and 
to release the company from all claims for principal and interest. 6. The 
pending action of Morrison against the company to be stayed by consent and 
the receiver disdiaiged, the company paying the costs of all parties as between 
solicitor and client. 7. The pending liquidation to be stayed, and the liqui- 
dator to be discharged, the receiver and liquidator to hand over the assets to 
the company. 8. The new directors of the company, when it is taken out of 
liquidation to be nominated by the First Debenture holders in General 
Meeting, with a view to their being elected by the Shareholders in due course. 
9. Prior to the issue of the new debentures the Articles of Association of the 
company to be altered, so as to provide that, whilst the full amount of interest 
due upon the '^ B " and '^ C " debentures is at any time unpaid, no person is to 
be eligible to serve as a director of the company unless, prior to his appoint^ 
ment, election, or re-election, as the case may be, his name shall have been 
submitted to, and approved of in writing by, a trustee or trustees to be 
nominated on behalf of the '* B " and ^ C " debenture holders, or in default 
of such approval, then by a meeting of such debenture holders to be convened 
for the purpose. 10. All details in connection with the carrying out of the 
scheme to be settled by the receiver. 
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1890. Itiglyy Q.C.f and Cozens-Hardy, Q.C. (Levett with them), for 

j*J^ the appellants, who were two holders of first debentures to the 

Alabama, amount of 20,000Z. :— 

New 

Texas^S This scheme is not one which can be sanctioned under the Joint 
Pacific Stock Companies Arrangement Act, No doubt section 2 speaks of 

Junction 

Hail WAT Co. the majority of ** creditors" generally binding a minority. But all 
that each class of creditors can arrange about is the debts of the 
class. What this scheme would sanction would be not merely that 
the majority should be able to say '' We as a class will take 18a. in 
the dE," but further, " We, the majority of the class, will give up the 
security for our debt." This would be a great extension of the 
section. These debenture-holders have nothing to do with the 
winding-up : In re Henry Pound, Son d Hutching (d). Why 
should this section be so construed as to bring them into the 
winding-up, and then compel them to surrender in the winding- 
up what, outside of it, belongs to them alone, as the debentures 
include the whole of the company's property ? In so far as they 
are creditors, the majority can bind the minority, but, in so far as 
they hold any other status, the Act of 1870 does not apply. Sec- 
tion 2 was discussed in Albert Life Assurance Co, (e). In In re 
Tunis Railway Co, (/), the point was raised in argument by the 
appellants that there was no power to interfere with the security* 
The Court of Appeal sanctioned the scheme as being a sale within 
the power of sale in the deed, and therefore that case is no autho- 
rity for the point for which it is usually cited, namely, that under 
a scheme it is competent for the court to take away the security. 
Then as to the case of Slater v. Darlaston Steel Co. (g), there the 
debentures did not cover the whole of the property of the company. 
In fact there werebetween60,000{.and70,0002. of assets against which 
the debenture-holders could come as creditors. The dictum of the 
Master of the Bolls that debenture- holders are creditors was coiTect 
in so far as they would have to value their securities and come in 
and Yote in respect of the balance as against the assets not included 
in their securities ; but it is no authority for depriving the secured 

(d) 1 Meg. 279 and 363 ; 42 Ch. D. (/) 10 Ch. D. 2'70 n. ; and, on ap» 
402. peal, 31 L. T. 264. 

(e) L. B. 6 Ch. 381. (g) W. N. 1877, 139, 166. 
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ereditors of their security under a Bcheme. As to Dynevor CoU ^ggo. 
Ueries Co. (ft), there the only point was as to the order in which the j**^ 
sanction of the majority of the creditors and contrihatories, and the Alabama, 

New 

sanction of the court, had heen given to a scheme, but there was no Orleans, 
question as to depriving debenture- holders of their security. There p^iwJ 
is a case of the Mammoth Copperopolis of Utah, only reported in -rj^'^^^^n 
Palmer's Company Precedents (i). But what was done there was 
to leave the debenture-holders in possession of their charge, and 
the scheme dealt only with their further right to prove for the 
balance of their debt against the company's assets. [They also 
referred to The North Western, <tc,, Co. (k), re Western of Canada 
Oil Co. (0, In re Empire Mining Co. {m), In re Madras Irrigation 
Co. (n).] There never can be a compromise between debenture- 
holders and a company in a case like the present where the charge 
includes the whole of the company's property, [They then argued 
the question as to the merits of the scheme, on the assumption of 
the Court being against them on the foregoing arguments.] 

Sir Horace Davey, Q.C., and A. R. Kirhy, for the liquidator : — 

[LiNDLET, L.J. : We need not trouble you upon the question of 
jurisdiction, but only on the point whether the scheme is beneficial 
to the class.] 

The hona fides of the 90 persons who attended the meeting and 
Yoted in favour of the scheme cannot be impugned. There is no 
doubt that a benefit will accrue to the debenture-holders by taking 
the concern out of liquidation. They will gef, instead of their pre- 
sent unmarketable securities, marketable and safe ones. What is 
the alternative to the scheme ? It is that the concern shall remain, 
against the wish of the majority of the debenture-holders, in chan- 
cery, and with constantly accruing arrears of interest. The prac- 
tice of the court has been to approve schemes where debentures 
have been exchanged for shares, and for other debentures. If 
there is a decree in the debenture-holders' action, the company's 

{h) 11 Ch. D. e05. (Z) W. N. 1874, 148. 

(t) Palmer, 3 e<L, p. 606. (m) 2 Meg. 191 ; 44 Ch. D. 402. 

{k) Ihid., p. 603. (n) W. N, 1881, 172. 



882 COMPANY BEPOBTS. 

•  

1890. property, that is, the stock of the four railway companies which it 

IiTre purchased, will have to be sold, and this must be done piecemeal, 

Alabama, The result will be that the debenture-holders will lose a large part 

Orleans, of their capital. But if the scheme is carried out, the concern will 

Pacific S^ ^^ ^^^ ^^^^ ^^^^ S^^^ ^^^^ ^ S^^ chance of maintaining the 

Ra7^ AY*^c ^^'^^ ^^ ^^®^ securities, 

Rw^y* Q.C, in reply : — 

Only about one-third of the first debenture-holders were present 
at the meeting which sanctioned the scheme, and I ask that the 
same efiect should not be given to their decision as, under the 
Railway Acts, could be given only to the written authority of three- 
fourths of the whole body« 

LiNDLET, L.J. : 

This is an appeal by two holders of A. Debentures of a company 
which is called the Alabama, New Oilcans, Texas and Pacific Junction 
Railways Company, Limited, against an order made by Mr. Justice 
North, sanctioning the scheme which has been so much discussed 
before us. Two points of importance ha?e been raised, namely, 
first of all a question upon the construction of the Companies Act 
of 1870, whether there is jurisdiction to hold that a majority of 
secured creditors can bind the minority under the Act ; and secondly, 
if they can, whether this is such a scheme as ought to be sanctioned 
by the Court. 

Now, with reference to the first question, the Companies Act of 
1870, was passed for the purpose of adding to or increasing the 
power of creditors to make arrangements and compromises with 
liquidators. Under the Act of 1862, the compromise clauses were 
the 159th and 160th, and under that Act there was a difficulty, if 
not an impossibility, of majorities of creditors binding minorities. 
If there was any such power, it was very restricted, and it was to 
enlarge it that this Act was passed. Now it is obvious that the 
section applies only where a company is being wound up. In such 
cases the legislature has thought fit to enlarge the power of making 
compromises or arrangements, and the language of the section is 
wide enough to include all creditors, whether they hold securities 
or not. In either case they are still creditors, and they can come 
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in if they like and proye. If they are amply aecared they need not 1890. 
— they can hold their securities — ^but still they are creditors, ij^ j^ 
Unless this Act is construed so as to include all creditors, it '^^^^*^ 
appears to me that it is obvious in a great many instances the Act ^»"^^?» 
would be a dead letter. Supposing there were no creditors in this Pacific 
case besides those debenture-holders, how could the company make jj^k^^y co. 
any arrangement with anybody if the debenture-creditors are not 
included in the Act ? It seems to me, it would be utterly impos- 
sible that any arrangement could be made at all. It appears to me, 
I confess, that if you look at the language of the Act, the construe- 

•  • • • 

tion of it inyolves the necessity of holding, in order to cariy out its 
objects, that secured creditors, whether secured by covering deeds, 
debentures or otherwise, are within the Act, and that the Court can 
sanction a scheme when it is approved by the proper majority, even 
against the will of a minority. 

Now, with reference to the decisions, I am not going through 
them at any length. It appears to me having looked at them with 
care and heard the observations made by Mr. Gozens-Hardy and 
Mr. Bigby upon them, that with the exception of the Empire 
Case (o) there is no case so strictly in point as that this court 
ought to consider itself bound to follow it. I will not go through 
the reasons, but there have been circumstances in each case which 
render the cases unsatisfactory as clear and positive decisions either 
one way or the other. But although that is true, there are cer- 
tainly observations to be found in many of them which tend to 
show that the construction which I consider ought to be put upon 
this Act has been put upon it even from the very beginning, and I 
cannot find any indication of an opinion the other way. The 
Empire Case, being a judgment of Mr. Justice North, is a direct 
authority, so far as authority goes, in favour of the construction 
which I think is the right one, and this appeal is avowedly brought 
in order to have that decision reviewed. So far as jurisdiction goes, 
it seems to me, therefore, that the court has jurisdiction. 

Now with respect to the scheme itself, Mjr. Bigby has called our 
attention to the fact that this Act unquestionably is not framed 
on precisely the same lines as the Acts relating to railway 

(o) 2 Meg. 191 ; 44 Ch, D. 402, 
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1890. companies and their arrangements. But we have to deal with 
IsBx companies under the Acts of 1862 and 1867. It is quite common 
'^^^J^^'^i that where, as here, you have a huge debenture debt represented by 
Orleans, debentures payable to bearer, you may have a comparatively small 
Pacific meeting answering the notices and sumnionses convening it, because 
EAttWAT Co ^* ^^ ^^^ difficult to give notice to persons who hold debentures 
payaole to bearer. It is said people do not look in the newspapers 
to see if there are any advertisements with reference to the com- 
panies in which they are interested, and there must be heaps of 
persons who have never seen these advertisements at all. I think 
that is very likely, but still there is the statute, and what the 
court has to do is to see first of all that the provisions of that 
statute have been complied with, and secondly that the majority 
has been acting bond fide. And the court also has to see that the 
minority is not being overridden by a majority having interests of 
its own clashing with those of the minority whom they seek to 
coerce. Further than that, the court has to look at the scheme 
and see whether it is one as to which persons acting honestly and 
viewing the scheme laid before them in the interest of those whom 
they represent take a view which can be reasonably taken by a busi- 
ness man. If a scheme is upon the face of it, or upon examination 
such, that a person — in this particular case, an A. debenture-holder 
— would say the whole of it is utterly unreasonable, if the court 
were to see that, the court would not sanction it. Now as regards 
bond fideSf there is no attack upon these gentlemen. An order 
was made by the chief clerk summoning or directing a meeting to 
be summoned. That meeting was summoned in the way directed. 
It was attended by very few people considering the enormous 
quantity of debentures which were outstanding. At that meeting 
the statutory majority was in favour of the scheme, although there 
was no poll, and we have not got the detailed numbers. 

Now it is said, and said with truth, that some of the majority 
there held B. debentures. It is said that some of the majority 
were shareholders and to a considerable extent, and it is said that 
they voted not simply as A. debenture-holders, and looking at the 
matter from the point of view of A. debenture-holders, but from 
the other point, of B. debenture-holders, and of interested share* 
holders. That state of complicated interest would not prevent 
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them from voting, bat it would necessarily induce the court to look ]890. 
with caution and care at the effect of what was done at that r'T'tl 

IV BE 

meeting. Now I could understand that a dissentient might say Alabama, 
that in consequence of the complex interests of some of the Oblrans, 

Texas & 

majority, that meeting did not really represent the views of the Pacific 
debenture-holders, and that it might be reasonable to convene another Rjul^ iS°Co. 
meeting to ascertain whether the real bulk of the A. debenture- 
holders were in favour of the scheme, but no such application has 
been made, and Mr. Bigby, thinking probably, I suppose, that if 
another meeting were convened there would be three^fourths 
against him, has naturally not desired to have another meeting 
oalled. 

Now we come therefore to consider the scheme itself and the objec* 
tions which have been taken to it. I do not propose to go through all 
of the objections, but to look at the thing fairly as a whole and con^ 
sidor what there is in the state of this company which renders a 
scheme necessary at all, and what will be the effect of the scheme upon 
the A. debenture-holders, and then see whether it was one which a 
majority of the A. debenture- holders could reasonably come to the 
conclusion was extremely advantageous to them. They think it is 
advantageous to them. Now just let us see what the real position 
of affairs is on that point. The A. debenture holders are the holders 
of a million and a half 6 per cent, debentures. The interest on them 
at 6 per cent, is 90,0002. They cannot get the 90,0002. simply 
because the income of this company does not yield it. The position 
of the company is anything but satisfactory from a commercial point 
of view. We have a company which is in liquidation, and which 
has not got enough income to pay the interest on the first charge. 
Now, what does the scheme do ? It does not deprive the A. deben- 
ture-holders of their 90,000Z. It re-distributes that amongst them. 
Mr. Bigby's broad objection to the scheme is this: ''Leave 
us alone. We have got at present a right to the 90,000Z. income, 
and you propose to give it us in a worse shape, and even when 
we get it, we gain nothing; we lose by the scheme." If this is 
true, it is strange that a majority of the A. debenture-holders 
should take a different view. But when you come to look at it, 
you wiU see that the explanation — a satisfactory one to my mind — 
is this* " You, the A. debenture-holders, get advantages under this 

CO. — VOL. II. C C ' 
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1890. scheme which you have not got and cannot get otherwise : first of all 

liTwi y^^ 8®' ^^ ^^ *^® receivership action, and you get rid of the wind- 

Alabama, ing-up ; secondly, you get, as regards half of your dehentures, a far 



Orlvans, better position than you have got as to the whole ; and thirdly, you 
PAcmo g^^9 ^ ^he shape of B. debentures taken for the other half, the same 
aiLWiT^Co. ^^^'^^ ^^ nominal capital, the same amount of interest — ^payable it 
is true out of profits — ^but you get control oyer the affairs of the 
company by reason of arrangement made respecting the directors, 
which is referred to in paragraphs 8 and 9, and you get a right to 
interest on the arrears ; therefore if you look at it from a commer- 
cial point of view, and not from a lawyer's point of view, you are in 
a decidedly better position by this scheme than you would be if 
things were let alone." That is the view of the majority. Now 
can anybody say that this is not a reasonable view for the majority 
to take, whether they have other interests or not ? Can anybody 
say that this scheme is not in a commercial sense extremely advan- 
tageous to them, having regard to their position ? It appears to me 
that if any reasonable man can take that view then I think that the 
view of the majority should be able to bind the minority, and that 
the scheme should be sanctioned. 

BowEN, L.J. : 

I am of the same opinion. I should like to say a few words, as 
the matter is an important one, and this is a very remarkable Act 
of Parliament which we are interpreting. The section of the Act 
of Parliament enables the court to order a meeting of creditors or 
classes of creditors, when a company is in liquidation, to consider 
the expediency of a compromise or arrangement, and to sanction 
the compromise or arrangement if the meeting is in its favour* 
The first point made by Mr. Hardy was this. He said that the 
section did not give the court power to direct a meeting, or rather 
to sanction an arrangement, which interfered with the securities of 
secured creditors, and that secured creditors were not creditors 
within the meaning of the section. It seems to me that it is 
impossible to hold that secured creditors are not within the mean- 
ing of words which are as general as these are. This has to be 
read with the liquidation sections of the Act of 1862, which gave 
permissive powers to liquidators with regard to compromises and 
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arrangements with creditors in sections 159 and 160. Then when igga 
we come to the Act of 1870, which deals with compromises between j^p^ 

the company and the creditors of a company, the word "creditors " Alabama, 

must have as large a meaning as to include every conceiyable class ORLEAMg, 

e 1., Texas, k 

of creditors. Pacific 

Then comes the more serious point, whether this is a com- n^^^y^^g 
promise or arrangement which is within, either the words of the 
section, or within the true spirit of the legislature ; that is to say, 
whether the court either has jurisdiction to sanction it, or whether 
the court ought to sanction it. I do not think myself that upon 
the point of jurisdiction it is worth discussing the matter at length, 
because everybody will agree that a compromise or agreement which 
is to be sanctioned by the court must be a reasonable compromise, 
or a reasonable arrangement, and that no arrangement or compro- 
mise can be said to be reasonable in which you can get nothing and 
give everything. That cannot be a reasonable compromise. It 
must be a compromise which can be, by reasonable people con- 
versant with the subject, regarded as beneficial to those on both 
sides who are making it. Now I have no doubt at all that it would 
be improper for the court to allow an arrangement to be forced on 
a class of creditors if the arrangement cannot reasonably be sup- 
posed, by sensible business people, to be for the benefit of that 
class as such ; otherwise the sanction of the court would be a sanc- 
tion to what would be a scheme of confiscation. The object of this 
section is not to my mind confiscation. It is not that one person 
should be a victim and that the rest of the body or the class with 
respect to whom the compromise is being discussed should feast 
upon his rights, but it is to enable compromises, which are for the 
common benefit either of the creditors as creditors, or for the 
common benefit of the class of creditors as such which is being 
considered, to be made. Now it is very important to observe that 
the creditors of the company may have other interests besides those 
of creditors, and it is extremely important, as is obvious from the 
discussion which this case has received, also to observe, where you 
are forcing an arrangement upon dissentient members of a class of 
creditors, that there may be a class of creditors composed of many 
individuals — of some individuals who have only interests as mem- 
bers of that class, and of other individuals who may have interests of a 

c C 2 
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1890. predominant and very potent kind which they hold, not as members 
^^*^ t)f that class, but because they belong to some other class of credi* 
Alabama, tors, or because they belong to the body of shareholders of the 
Orleans, "oompany ; and although in a meeting which is to be held under this 
Paci^fzo section it is perfectly fair, and could not be said to be against good 
Junction fj^ith for every man to do that which is best for himself, yet when 
you come to review the decision arrived at by the meeting, the 
<court, which has to see what is reasonable and just as regards the 
interests of the class, would certainly be very much affected in its 
-decision, if it turned out that, although the majority which had 
borne down the minority was a considerable one, nevertheless it 
had been composed of persons who had not simply the interests of 
ihat class at stake, but who were guided by interests outside the 
class and of another kind. Here, however, viewing the matter 
from a business point of view, it seems to me that an answer is 
found to Mr. Rigby's argument which at first sight seemed seduc- 
tive, that nobody can be benefited by having that which is his 
property taken away from him, or having a portion of his security 
•taken away from him ; and so it would look to a person looking at 
it from a purely legal point of view. But when looked at from a 
business point of view, this scheme is an excellent one for the 
debenture-holders of the first class, its leading idea being to take 
the company out of the hands of the court and the receiver, and as 
regards the securities of the first class of debentures, to confer 
fresh vitality upon them by separating a moribund interest into 
two parts ; cutting off its tail and giving increased vitality to the 
debentures which are put first under the new scheme. It seems 
to me that that is an excellent commercial scheme, and that it is 
one which may reasonably be con8id3red as an advantage by a first 
class debenture-holder as such. 

Now I think that the first class debenture-holders, as such, do 
think it an advantage, and business men generally know what is for 
their own interests in a matter of this sort. The reason that I say I 
think they do as a whole think it so, is this. They have had a 
meeting; and although the meeting, as I shall point out in a 
few minutes, was held under a section which requires to be worked 
with the greatest care, and requires to be watched with the greatest 
care by the courb that has to sanction the t^rangement after the 



COTJET OF APPEAL. 889 

V 

« 

meeting is held, neveriheless in this case we have this- striking isoo.. 
fact. Oat of this mass of debentures the appellants represent only ^^ 
20,000Z. They have been joined by no stragglers since. They Alabama, 
represent nobody apparently but themselves ; and Mr. Rigby does Oelbaks, 
not Tenture to suggest to us that he can better his position as Pacific 
regards the general body of the debenture-holders by any further p J^ctiow 
meeting. He does not venture to suggest that the debenture- 
holders were inadequately represented at that meeting which was 
held, or that the position of the dissentient body or that the disr 
sentient body itself, can be so bettered by anything that can take 
place in the future under the direction of the court, that he can 
substantially cure any objections which are made to him on the 
ground of the extreme minuteness of the interests which he repre- 
sents. What is the true conclusion ? Why the true conclusion is 
that the mass of debenture-holders—not merely those who are 
interested as shareholders or interested in debentures of the second 
class, but that the remainder of the first class debenture^holders 
take the view that this commercial scheme will work, and that it is 
the best thing that can be done in the interest of themselves ; that 
is to say, that class. If that is so, that carries the matter so far, 
and shows that it is a reasonable compromise within the definition 
which I have ventured to propound. 

But the court has other things to consider, of course, in this 
section. It has to apply all the principles which it ordinarily 
would bring to bear before sanctioning a scheme which may injure 
persons who hold property and which is being enforced by a majority 
upon a minority. The first thing the court must do is to consider 
whether, although this meeting has been properly called, still it is 
satisfied with the result. It is not, as it seems to me, at all com- 
pulsory upon the court simply to register the decrees of a meeting, 
even if three-fourths in value of the meeting have given the assent 
which the statute renders a condition to the jurisdiction of the 
court. The court has still to consider the circumstances. 

Now perhaps this is a moment at which, speaking for myself, it 
would in my judgment be well to call attention to this section, and 
the extreme care which ought to be brought to bear upon the hold- 
ing of meetings under it It is a very rema:rkable piece of legis- 
lation, because it enables, in a liquidation, the rights of creditors 
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T890. to be dealt with in this way — ^that a compromise may be forced 
jJJ^ upon the outside creditors by a majority of the body, or upon a 
^^ABAVA, class of the outside creditors by a majority of that class. The first 
Orleans, thing to be observed is that the greatest care ought to be taken of 
Pacific there not being a miscarriage ; because you are surely not going to 
Rj^^^^^ C ^^^^ creditors or classes of creditors by the decision of three-fourths 
in value of those who attend a particular meeting unless you can 
secure that that meeting adequately represents the body. But the 
section makes no provision for that, except so far as enacting that 
the meeting is to be held in the manner in which the court shall 
direct. That to my mind throws a great responsibility upon the 
chief clerk, for I suppose it is the chief clerk who has to see to the 
directions given in such a case as this, when a proposal is brought 
before him by persons who are interested in carrying it through, so 
that adequate protection is given to the body of creditors (who 
otherwise might know nothing about it, and who are not necessarily 
affected with any notice at all) by the manner in which the meeting 
is summoned. If I had been looking alone at this order which was 
made by the chief clerk, I confess I should have had considerable 
doubts whether it was reasonable to bind the whole body of the 
debenture-holders by a meeting as to which the only securities were 
those which were indicated in the order. That is a matter which 
to my mind, not only ought to deserve the greatest attention of the 
court, and of the chief clerk who is the officer of the court who makes 
these orders, and of the official liquidator of the company who is 
the person who proposes it, but I think is a matter which the 
court ought to look into afterwards when the matter comes for the 
sanction of the court again ,* because it may well be that, even if the 
court has given directions, and the directions have been followed, in 
the result the meeting is not one which satisfies the court ; for 
there may be circumstances which prevent the court from coming 
to the conclusion that it is safe to act on the conclusion of the 
meeting, although the conclusion was both emphatic and distinct. 
But in this particular case, the course of the argument convinces 
me beyond all reasonable possibility of doubt, that this meeting did 
represent the debenture-holders. 

Mr. Bigby puts his case on the ground that he is dissentient* 
That according to the view which I have examined already is not 
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an answer, for reasonable people might fairly take the view that 1890. 
this is for the benefit even of the dissentients. It is on that ^7^, 

IS RB 

gronnd that I mast ultimately concur in the judgment which has Alabama, 
been pronounced. I think this is for the benefit of Mr. Bigby's Orlbaxs, 
clients^ and that it may reasonably have been considered so by that pacific 
meeting. In what I have said it will be observed that I have not j^^^^^^ 
done that which it would be wrong for a judge to do as regards his 
own opinion. I have not attempted to lay down any fetter as to 
the way in which the sanction of the court should be given, but 
simply to indicate what must be, so to speak, a condition precedent 
to the application to, and the sanction of, the court at all in these 
matters, and to sound, if I may venture in all humility to do so, a 
note of warning about the way in which this section should be 
administered by those who have the administration of it. 

Fry, L.J. : 

This case has been so fully and earnestly argued, that, although 
I entirely concur in the judgments which have been delivered, I 
will add a few words of my own. 

With regard to the construction of the Act it appears to me to be 
plain that this case is one which is within the jurisdiction of the 
court. That jurisdiction is conferred by the Act of 1870, and the 
words there are of the largest description. 

Now what is the class of creditors which would occur to the 
mind of the writer or the reader of that passage as being the most 
familiar class in the winding-up of a company ? I suppose every- 
body would answer the debenture-holders. If not always, yet 
usually, the debenture-holders are creditors with a security, and 
therefore it appears to me that the secured creditors must have 
been in the mind of the Legislature when the language was used 
by them. 

But, again, what kind of compromise or arrangement is the most 
common? Surely the most common kind of compromise or 
arrangement is one in which secured creditors diminish or alter 
the amount of their security. I repeat that the Legislature having 
used the largest language, if we were to exclude the secured credi- 
torS| or if we were to exclude from the arrangements or oompro* 
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1890» mises to be made, an arrangement or oompromise which affected 
In rb ^^^ secnrity, we should be patting a most unwarrantable restriction 
^^Nbw"' ^^ *^® generality of the language used in the Act, and therefore I 
Oblbaks, have no hesitation in saying that in my judgment the court has 
Pacific jurisdiction in this matter. 
RailwS^Co. Then it is to be borne in mind in the next place, that the Legis- 
lature has Tested the discretion, in regard to what is to be done by 
the creditors, or class of creditors, so far as it rests with them, 
not in any majority of the entire class, but in the majority of that 
class who were present at a meeting, either personally or by proxy ; 
and that being so, it is impossible for us to re-introduce by decision 
legislation with regard to an absolute majonty of the class which 
may prevail in the case of other companies. I do not think that 
the court has any right so to fetter the powers given by the 
Legislature. 

Then, the next enquiry is, under what circumstances is the court 
to sanction a resolution which has been passed approving of this 
compromise or arrangement ? I shall not attempt to define what 
elements may enter into the consideration of the court beyond this, 
that I do not doubt for a moment that the court is bound to ascertain 
that all the conditions required by the statute have been complied 
with. It is bound to be satisfied that the proposition was made in 
good faith, and further it must be satisfied that the proposal was at 
least so far fair and reasonable as that the intelligence of an honest 
man, who is a member of that class and acting alone in respect of 
his interest as such a member, might approve of it. What other 
circumstances the court may take into consideration I will not 
attempt to forecast. But in the present case all the conditions 
which I have mentioned as necessary appear to me to have been 
satisfied* 

For myself, I should wish to add this, that I should have been 
better pleased if the stress of the opposition had come, in this case, 
not from the liquidator, but from those A. debenture-holders who 
appear in that interest or support the liquidator. Where a class 
of persons divides itself into two, and the liquidator or trustee is 
alike the liquidator, receiver, or trustee for all of them, and where 
both those classes appear in their own proper persons, I doubt the 
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propriety of the liquidatori receiyer, or trustee taking a strong part i890. 
on one side or the other. ^^^ 
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In be QUEENSLAND MERCANTILE & AGENCY 

COMPANY, 

Ex PARTE UNION BANK OF AUSTRALIA. 

Ex PARTE AUSTRALASIAN INVESTMENT COMPANY. 

Debentures^Uncalled Capital charged — Power of Company to make calls^Effect 
of Charge against subsequent Judgment Creditors — Priority of suhsequ£nt 
Scotch Creditors over Debenture Holders as to completely assigned Assets 
situated in Scotland, 

A company borrowed from its bankers on the security of two debentures 
cLarging its uncalled JcapitaL The principal money was repajrable at the 
expiration of five years or on the company being wound up. The 
debentures contained this condition, " The company shall be at liberty 
from time to time to make and receive payment of any calls.'' 

Held, that the debentures constituted a valid charge as against the 
company on the uncalled capital from the time they were issued to the 
bank, and that the condition did not affect the bank's right against 
the company to have any money that might be called up appropriated 
to the bank's debt, and that creditors who had obtained judgments 
against the company subsequently to the issue of the debentures but 
before the principal money became repayable were not secured creditors 
ranking in priority to the bank on calls made by the company. 

The Company was domiciled in Queensland. Some of its share- 
holders were resident in Scotland. A Scotch company after the issue 
of the debentures but before the principal money became repayable, but 
after the uncalled capital had been called up, brought an action for 
damages against the Queensland company and at once issued a Scotch 
process known as "arrestment" against the Queensland company's 
shareholders. By this process the Scotch company became, as from the 
date of the arrestment and to the extent of the damages to l^e awarded in 
the action, a secured creditor, accoixling to Scotch law, on the calls pay- 
able by the Queensland company's shareholders. The evidence showed 
that in order to create a security over property in Scotland, Scotch law 
requires either that the property should be placed in the possession of the 
creditor or that an assignment thereof be executed and duly intimated 
to the debtor. The Queensland company had not given any intimation 
to its Scotch shareholders of the charge on the uncalled capital by 
means of the debentures. The laws of Queensland and of England are 
alike. The Scotch company claimed priority of payment over the bank, 
out of the calls paid by the Scotch shareholders of the Queensland com- 
pany for the amount of damages awarded to it in its action. 
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Heldj thAt the arrestment was by Scotch law equivalent to a com- jgOO. 

pleted assignment of the calls due by the Scotch shareholders, and that it 

was therefore entitled to priority over the debentures which, however I» bb 
valid as a charge according to the law of the domicile of the grantor, did iJbrcantilb 
not constitute a completed assignment of the calls according to the law & Aoxnct 
of Scotland where the calls were situated^ and that the Scotch Company Oompaxy, 
was entitled to the priority it claimed. Unwn^Bank 

OP Australia, 

£X FARTX 

HESE were two claims made in the liquidation of the Queens- ix^e^m^ext^ 



land Mercantile and Agency Company, which was a company incor- ^^* 
porated under the law of Queensland. This law, as it affects the 
present case, is the same as the law of England. The claim of the 
Union £ank of Australia was to be paid the amount advanced by it 
on and secured to it by debentures of the company in liquidation 
(which debentures mortgaged the uncalled capital of the company) 
in priority to the claim of the Australasian Investment Company 
and of certain judgment creditors. 

The claim of the Australasian Investment Company was to 
priority in payment of its debt, based upon the fact that it had 
before the commencement of the liquidation obtained from the 
Court of Session in Scotland in an action against the Queensland 
Mercantile & Agency Company, an ''arrestment" or attachment of 
debts due to this company in Scotland, which debts consisted of 
calls due from the Scottish shareholders in the Queensland company. 
The following were the facts of the case. 

The Queensland Mercantile and Agency Company was incor- 
porated in Queensland under the law of Queensland, and it carried 
on its business and had its domicile there. English and Queens- 
land law are the same for the present purpose. The company's 
capital was originally 260,0002., divided into 2,500 shares of 1002. 
each. These shares were all issued and many of them were held 
by persons residing in Scotland. 

The memorandum and articles of association of the Queensland 
Company authorized the directors to mortgage uncalled capital of 
the company. In June, 1886, there had been called up only SOL 
per share. On the 28th June, 1886, the directors issued to the 
Union Bank of Australia, the company's bankers in Queensland, a 
debenture for 10,0002. which contained a mortgage of all the un- 
called capital of the 2,600 shares, and on the 8rd of September a 
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1890. Bimilar debenture for 50|000!. was issued to the bank. These 

l^^ debentures purported to be given as security for the balance due by 

QuBENBLAND tho compauY to the bank on their current account. On the 14th of 

Mercantile * •' 

& AoxNCY December, 1886, the directors of the Queensland Company made a 
Ex FAiiTx <^ ^f ^OZ. on all the 2,600 shares. Notice of the call was given 
^Australia ^ *^® shareholders, but they never had any notice of the charge 
Ex pahtb efifected by the two debentures. The call was to be made in four 
Imtbstmekt instalments of 12Z. lOs, each, the last of which was to become due 
^' on the Blst of August, 1887. In October, 1885, the Queensland 
Company had issued a prospectus 'inviting subscriptions for an 
issue of new shares, and a number of these shares were subscribed 
for. In November, 1886, a Mr. Drake, one of the new share- 
holders, commenced an action in the Chancery Division against the 
Queensland Company, claiming to have his contract to take the 
ishares cancelled, and the money which he had paid refunded, on 
the ground that the prospectus contained misrepresentations. 
Similar actions were brought by 26 other new shareholders. In 
May, 1887, Drake obtained judgment against the company in his 
action, and in July, 1887| similar judgments were obtained in the 
other actions. A receiver was subsequently appointed on behalf of 
the plaintiffs. 

On the 24th of February, 1887| the Australasian Investment 
Company, a Scotch company for which the Queensland Company 
had acted as agents, conmienced an action in the Court of Session 
in Scotland against the Queensland Company, claiming damages 
for negligence, and on the same day it issued a Scotch process 
known as '' arrestment on the dependence of this action," against 
numerous holders of the Queensland Company's shares who were 
xesident in Scotland, the effect of which shortly was that the calls 
payable by them to the Queensland Company were arrested in their 
hands, and the Australasian Company (the plaintiffs or pursuer in 
the action), becune secured creditors on the funds so arrested for 
the amounts for which they should establish their claim in the 
ju)tion. On the 2nd of September, 1887i the Union Bank com- 
menced an action in the Chancery Division against the Queensland 
Company and the new shareholders, who had obtained judgments 
in their actions against the company, to realise the debentures. 
In that action a receiver was, on the 7th of September, appointed 
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at the instance of the Union Bank and the judgment creditors. On iggo. 
the 28th of October, 1887, an order was made in Queensland to ^JJ^ 
wind up the Queensland company, and a similar order was, on the Qubskbland 
14th of January, 1888, made by Mr. Justice North, and thereupon & Aoenct 
the 60,000Z. secured by the two debentures became payable. On E°/p^J[^ 
the 28rd of February, 1888, an order was made that the receivers ^»ion Bakk 

OF Australia, 

should pay what they had receiyed to the English liquidator. On Ex pabtb 
the 9th of March, 1888, the English liquidator obtained an order i^^b^^^kt 
restraining the further prosecution of the Scotch action. This ^^' 
order also directed the liquidator to keep separate accounts of 
moneys coming to his hands, and it was declared to be without pra^ 
judico to the security (if any) upon the calls due from Scotch share- 
holders acquired by the Australasian Company by their arrestmenL 
On the 25th of April, 1888, an order was made by Mr. Justice North 
that the Scotch shareholders should pay their calls to the English 
liquidator, and the receipts from these shareholders amounted 
to 24,780{. This order was registered in Scotland, and on the 17th 
of July, 1888, the Court of Session removed the arrestment. On 
the 6th of September, 1889, the claim of the Australasian Company 
-was fixed in the Queensland liquidation at the amount of 12,066/. 
It claimed to be paid this sum in priority to the Union Bank out 
of the moneys received by the liquidator from the calls paid by 
the Scotch shareholders on the ground that the '' arrestment " had 
given it priority over the mortgage of the calls to the bank* The 
claim of debt of the Union Bank was admitted in the Queensland 
liquidation for 74,0582., but after allowing for certain securities held 
by the bank this <slaim was reduced to 81,000Z. The bank now 
claimed to be paid out of the moneys received by the liquidator 
from calls in priority to both the Australasian Company and the 
judgment creditors. This claim was opposed by the judgment 
•creditors as well as by the Australasian Company. 

The only evidence adduced as to the law of Scotland was con- 
'tained in an affidavit of Mr. Blair, the legal adviser of the Austral- 
asian Company. The following are extracts therefrom : — 

'' The call moneys due, under the call mentioned in paragraph 5 
of the said William Richmond Mewbum's said affidavit, on shares 
held by shareholders resident in Scotland of the Queensland Com- 
pany were, immediately after the institution of the said action in 
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1890. rFebrnary, 1887> aiTested by the Scotch process called arrestment 

j^^ on the dependence of the action, and by the terms of the arrest- 

QuEBNSLAND mcnts of tho said calls, which were so used on the dependence of 

Mekcantilb 

& AoBNCY the said action, the sums arrested were required ' to remain in the 

Expartb' hands of the arrestees under sure fence and arrestment at the 

or AusTHiuS ^^^*^^^® ^^ ^^® pursuers, ay, and until su£Scient caution and surety 

Ex PAiiTB be found acted in the books of Council and Session that the same 

■At' 8TB AL ASIAN 

Intestmext shall be made forthcoming to the said pursuers as accords of law 
conform to the summons in all points.' The effect of the said 
arrestment on the dependence is to make the pursuers secured 
creditors on the funds ai-rested, subject to their claim in the action 
being established. ... By the law of Scotland the effect of such 
an arrestment is to attach the fund in favour of the creditor using 
the arrestment, and upon a decree being pronounced in the suit, 
upon the dependence of which the arrestment was used, the security 
will become complete, as of the date upon which the arrestment 
was used, and may be rendered effectual by proceedings appropriate 
for the purpose. Sucli an arrestment operates as an assignment of 
the fund duly intimated as of the date upon which the arrestment 
.was used, and is preferable to any other assignment, voluntary or 
involuntai'y, subsequently intimated. . • • Where an arrestment 
has been used on the dependence of an action against a limited 
company, and the company thereafter goes into liquidation, it is 
not necessary to follow up the action to the effect of obtaining 
decree therein. It is enough, according to decision in Scotland, if 
the debt be afterwards admitted or fixed by the liquidator without 
the action being continued to a conclusion. • • • It is not com- 
petent, according to the law of Scotland, to create a security by 
merely charging an asset with the debt, and the two debentures 
referred to in paragraph 4 of and made exhibits to the said William 
Richmond Mewburn*s said afiidavit, and marked W. B. M. 1, and 
W. B. M. 2, do not, therefore, according to the said law, create 
-such a security. In order to create a security over personal or 
movable estate in Scotland it is necessary, if corporeal movables, 
that they be placed in the possession of the creditor, and, if incor- 
poreal, that an assignment thereof be executed and duly intimated 
to the debtor, Hence, in the present case, to have made the 
charge in the said debentures on the uncalled capital effectual, even 
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while the debtor company remained out of liquidation, the d^hen- i89e. 
tares should have been intimated to the shareholders liable for the jT^,, 
calls. This, however, was not done, and those shareholders respec- Qubbxsland 

m RKCAM TI LB 

tively knew nothing of the charge until after the Queensland Com- & Aokmcy 

Oompant 

pony went into liquidation. Long before they knew of it, the said £x fautb 
arrestments by the Australasian Company had been used, and the qfAuctbuoiI 
assignment thereby created, being prior in date, was by the law of ^ ^^^" 
Scotland preferable to the said charge." Ikybstmekt 

The parts of the debentures material to the present case ran as 
follows : '' The Queensland Company will, on the 80th of June, 

1891, pay to the Union Bank the amount of the debenture 1. 

The company will pay interest in the meantime. The company 
hereby charges with such payment the uncalled capital receivable 
in respect of the company's shares No. 1 to No. 2,500, both inclu- 
sive. ... (4) (a) This debenture shall with three others pre- 
viously issued, each securing the principal sum of 5,000/. sterling, 
rank pari passu as a first charge upon the said uncalled capital 
without any preference or priority one over another, but so that 
the company is not to be at liberty to create any mortgage or 
charge in priority to these or the said three other debentures, (b) 
The company shall be at liberty from time to time to make and 
receive payment of any calls upon the said first issue of capital," 

Sir Horace Davey and 8. Dickinson {Buckley, Q.C., with them), 
who appeared for the Union Bank, argued that to the extent of the 
81,000^, at which it had valued its security, it was entitled to be 
paid in priority out of the money produced by calls on the 2,600 
shares, including those held by the Scotch shareholders. The 
Queensland Company being domiciled in Queensland, the disposi- 
tion of its movable property, including calls due to it in Scotland, 
must be governed by the law of the domicile — ^that is, English law 
— and the law of Scotland could not afiect it. By the law of 
England an assignee of a debt had a good title against the assignor, 
«nd anyone claiming through him by judicial process or otherwise, 
except a subsequent assignee for value who had given notice to the 
debtor first. Consequently the Union Bank was entitled to priority 
over both the English judgment creditors and the Scotch creditors 
by arrestment. 
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1890. Craekanihorpe, Q.C, and W. B. Bawliiis, for the Aastralasian 

JJ^^ Investment Company : — 

MwtcANTOH ^^® arrestment gave a security to the arrestor on4he funds 
&AOBKCY arrested. The assignment to the bank by the debentures Tras 

Company, 

£z PA&TB incomplete against everyone except the grantor, that isi the Queens- 

opAustkalia ^^^^ Company, until notice of the assignment "was given to the 

^^fj^™ debtors, the shareholders. The company had shareholders in 

INTB8TMXMT Scotlaud. It could not have enforced its right to the amounts 

unpaid on the shares held in Scotland without setting in motion 

the law of Scotland. An arrestment is part of that law, and full 

-effect must be given to the process. The evidence shows it secures 

to the arrestor a right to payment out of the thing arrested. The 

-eourt will make every allowance in favour of the diUgent creditor 

who has done all that he could to complete his title by notice. 

'The Bank failed to do this, but the Australasian Company did it by 

the arrestment. When movables are said to be attached to the 

person, this must be qualified. If the property of a Queenslander 

-is situate in England, the English law becomes applicable as to 

rights to sue and obtain the property. English law aids the person 

who is diligent. Notice being necessary to complete the title, 

the person who has given it by means of arrestment will be favoured. 

}i^ilson*8 Case (p), which was cited, against, us, was a bankruptcy 

case. It is inapplicable here because this is a question of special 

priority of particular assignees, and this did not arise in WxIsoh^s 

Case, where no particular assignees were before the court. 

The debentures were ultra vires. They left the company master 
of the calls except that when these should be made they were not 
attachable. The debentures evidently contemplated the company 
making calls for its own use. You cannot have property for all 
your own purposes and which still is withdrawn from attachment 
by your creditors. [They referred to Arden v. Arden (g), Le Che^ 
valier v. Donnan (r).] 

Everitt, Q.C., and Swin/en Eady for the judgment creditors : — 

What is the effect of the debentures ? They provided that the 
money advanced should not be repayable for five years or until 

{p) 1 H. Bl. 669. (q) 29 Ch. D. 702. (r) 1 DougL 107. 
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a windiDg-np. The uncalled capital was charged wifch the repay- i8}o. 
ment. But the debentures left the company free to make and -^^^ 

receive calls in the meanwhile. Were these calls then to be set Qubbksland 

aside and nothing done with them until the expiration of the five & Agbnct 

years in 1891, or a winding-up, whichever should come first, or ex^artb' 

was the money called up to be in the meantime at the dis- ^^JjwwB^^ 

•^ ^ OF Australia, 

posal of the company for its own purposes — for the purposes of its £z pabtb 
business ? The debentures charged only what should be receivable Investiibnt 
at the date of the winding-up or at the expiration of the five years. 
If that is their e£fect, then the amounts called up became mean- 
while part of the general assets of the company* The judgment 
creditors had a right therefore to apply for a receiver of those 
moneys which were part of the property of the company. Their 
receiver having been appointed before the winding-up they are 
entitled to priority over the bank. [They referred to BaiUie V» 
BaiUie («), Ex parte National Mercantile Bank (*), Ex parte 
Allard, In re Simons (u).] 

Buckley^ Q.(7., in reply: — 

The question is, shall English or Scotch law apply? Debts 
follow the person of the creditor, and therefore the Queensland law 
must prevail. But that and English law are the same. This law 
must govern the case, and not Scotch law. [He referred to Colonial 
Bank v. Cady dk Williamd (a:).] 

North, J. : 

There are two points, one a nice and difficult one, upon which I 
do not propose any final or indeed any opinion at present. The 
other is one which has presented no difficulty to me, and I think I 
had better dispose of it at once while the case is fresh in my mind. 
Now the facts of the case are simple enough when a good many matters 
important to be considered in the history of the case, but which 
are not essential for its decision, are left out. 

The Union Bank are the applicants in this case, and they have 
two debentures from the Queensland Company in similar form* 

(«) L. a* 5 Eq» 175. («) 16 Ch. D. 505» 

(0 16 Ch. D. 104, («) 15 App. Crs, 867. 

CO. --VOL. II. D D 
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1890. ^^ fi^B^ qneistion is as to the construction of those debentnres. 

V"^ For convenience I will refer to the earlier in date, as that is the 

QuxBKBLANs Qnc that has been commented on before me. That is dated the 28th 

A^A^cT* June, 1886 : — " The Queensland Company will on the 30th of June, 

Ex^'pi^^B 1891, pay to the Union Bank the amount of the debenture, 10,000L 

Union Bank rjv^Q company will pay interest in the meantime. The company 

OF iVUSTB ALIA| *i^ •« .it 

£x PARTE hereby charges with such payment the uncalled capital receivable 
Invbstment in respect of the company's shares, No. 1 to No. 2,500, both incla- 
^^' sive.*' The shares were lOOZ. shares, SOL being called up, and at 
that time there was 50Z. uncalled on each of those shares. 
Then the 4th clause of the debenture provides *' Subject to the 
following conditions, viz., (a) this debenture shall with three others 
previously issued each securing the principal sum of 5,0002. sterling 
rank pari passu as a first charge upon the said uncalled capital 
without any preference or priority one over another, but so that the 
company is not to be at liberty to create any mortgage or charge in 
priority to these or the said three other debentures.*' There is 
there an eiLpress bargain that the charge created by these deben- 
tures is to be a first charge upon the uncalled capital of the 
company. It is quite true that the charge is in respect of a debt 
with respect to which the agreement, so far as contained in the 
debenture, was to pay in June, 1891, or, according to clause 8 of 
Article 4, the sum was immediately payable if by order or efifective 
resolution a winding-up of the company was resolved upon. Then 
the only other clause I need refer to is (b) in Article 4. " The com- 
pany shall be at liberty from time to time to make and receive 
payment of any calls upon the said first issue of capital," that is 
on those 2,600 shares. It was obvious that no one but the com^- 
pany could make the calls — that is quite clear. The persons to 
whom the calls were charged had no power to make calls, therefore 
to say that the company might make them is a matter of course. 
But then it goes on to say, the company shall be at liberty to 
make and to receive payment of the calls, and it is said that some- 
thing special arises out of that. It is said that it amounted some- 
how or another to an authority to the company to carry on their 
business, to receive their money and to apply it to business pur- 
poses or any other purposes they pleased, without paying the amount 
due on the debenture — so long as the time for payment had not 
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actually arriyed — and therefore to leave it Bnbject to any general 1390. 
liabilities of the company by way of execution against its assets or i^^ 
anything else. I do not so read the debenture. Qtjbknslaicd 

Mebcantilb 

The company was a going company, and no doubt was intended & Aobnct 
to continue to carry on business. The debenture itself shows that, Ex^arto 
because it contemplates if it is wound up either voluntarily or com- ^^/ow Bamk 

*^ r J OP Australia, 

pulsorily that the sum is to become payable at once. The neces- Ex pabtb 
sary alternative is, if that does not take place — in other words, if it Ikyestment 
does continue to carry on its business otherwise than by being ^^' 
formed into a new company, then the money is not to be treated as 
payable till the 28th June, 1891. But in my opinion it is ignoring 
the whole effect of the document to say that it was not to be a present 
charge operating at that time. In my opinion it was a good and 
valid charge upon the uncalled capital, and although the power of 
the company to make the calls, which was essential, and the power 
to receive the money, which was not necessary but convenient, was 
contained in this debenture, in my opinion it did not affect the 
rights of the bank against the company to have the money so called 
appropriated in respect of the debt for which it was a charge. I 
have not the least doubt that what the parties contemplated was 
this. The bank had got a charge in the meantime, and it would 
not follow as a matter of course that where any part of the money 
was called up the bank would necessarily require to have the payment 
off of the debt due to them, or to have it set apart or impounded to 
provide a fund for payment when the time for payment came. It 
may well be, where a call was made, if the bank found the company 
was going on satisfactorily, and again that the amount still left 
uncalled was sufScient to satisfy their claim, they very likely might 
have been willing to allow the company from time to time to 
apply the money for their own purposes, without making pro- 
vision for the payment of the debt. But that is a matter not 
provided for by the debenture, and the debenture itself, in my 
opinion, gives an express charge on this fund in the hands of the 
company in favour of the bank, and the company could not properly 
as between themselves and the bank, apply it for their own purposes 
without the leave of the bank. But in the next place supposing 
they could have properly done so, they never did it beoaase what 

happened was this. They made a call for the whole amount, and 

D D 2 
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1890. then they did what was I have no donbt in common accordance 

fJJ^ with their view and that of the bank — they directed the whole 

QuBBNBLAio) amount was to be paid to the bank and dealt with as the parties 

MZRCANTILB '^ , , 

& Agency should agree. Before a penny of it had been paid, certain persons 
ExPARTB who had brought actions against the company and had recovered 
ofAustralia j^^8'i^®^t and obtained executions, sought to enforce those execu- 
Ex PARTB tions against the money payable by the shareholders in respect 
Inybstubnt of these calls, and they stopped the money in that way. A 
receiver has been appointed and that money is now in the hands 
of the official liquidator, available for the payment of the claims 
of the persons found to be entitled to it. But in point of fact 
the company never did what Mr. Everitt contends they might 
have done, namely, apply this money as part of their general 
assets so as to make it available for their general creditors inde* 
pendently of the charge in favour of the bank. In my opinion 
it never did become part of the general assets, excepting always 
subject to this charge, but that charge was in my opinion a good 
one. There is an important question as to the validity of that 
charge as between the Union Bank on the one hand and the par- 
ticular creditor who procured the Scotch arrest on the other, but 
upon that I am not saying anything at present. I am speaking of the 
other judgment creditors. They are simply in the position of judg- 
ment creditors of a debtor against whose property they have recovered 
judgment, and they issue an equitable execution by way of receiver, 
but, before the money has been paid over to them, the fund has been 
arrested and has been stopped by a receiver being appointed jointly 
on their behalf and on behalf of the Union Bank, who have the 
benefit of the charge created by the debentures. In point of fact 
the Union Bank, having a debenture which is perfectly valid against 
the Queensland Company, have an equally valid answer to the claim 
of the execution creditors of the Queensland Company, because 
they can have no greater claim under their judgment than would 
belong to the debtor as distinct from what belonged to the Union 
Bank. They therefore have a good claim against any surplus 
whatever it may be, but their claim must be postponed to that of 
the Union Bank whose right arises from the contract which is per- 
fectly good as against the Queensland Company, and is conse- 
quently good against the execution creditors of the Queensland 
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Company. The claim therefore of those exeoation creditors in 1890-91. 
my opinion cannot be maintained. As regards the execntion j^p^ 
creditor who procured the arrestment, the remarks I have made Qumksland 

'^ , Mbrcantilb 

do not apply to him, and that point I will reserve for farther &Aobnct 

,, .. COMPANT, . 

consideration • Ex fartb 

Union Bank 

January 14, 1891. ""^ExV^^ 

North, J. : Austiialaman 

Ikyzstmbnt 

[His lordship stated the facts and continued :] The claim of ^^* 
the Union Bank is, in round figures, 81,000Z., and they now ask for 
an order upon the ofBcial liquidator to transfer to them on account of 
their claim the sums he has received. The Australasian Company 
claim, on the other hand, to be first paid thereout the 12,000^. due 
to them, the balance only going to the liquidator, and this is the 
question upon which I reserved judgment. The plaintififs in the 
actions of Drake and others against the Queensland Company also 
asserted a claim to the funds in hand against both the Union Bank 
and the Australasian Company. But it is obvious that the charges 
created by the debentures and the Scotch arrestment are both to be 
preferred to any claim by the mere judgment creditors in England 
of the Queensland Company, and I so decided on the hearing. The 
claim of the Australasian Company is founded upon the proposition 
that by the law of Scotland debts are assignable, but that an assign- 
ment of a debt is not complete or operative until notice, or, as it is 
called '^ intimation," thereof is given to the debtor, and that no 
such intimation of the Union Bank debentures was ever given to 
them before the Australasian Company had arrested the calls in 
question. [His lordship read the extracts from Mr. Blair's affidavit 
set out above, and continued :] It is not satisfactory to me to find 
that the only evidence in this case of the Scotch law is contained 
in an affidavit by Mr. Blair, the legal adviser of the Australasian 
Company, and that, although there is no evidence contradicting it, 
the Union Bank state that they will, if necessary, contend before 
the House of Lords that such affidavit lays down the Scotch law 
incorrectly. This may be open before their Lordships on appeal, 
but it is not open before me, for the question of Scotch law is here 
merely a question of fact, upon which the evidence is all one way, 
^d the Union Baak have not asked me to give them an oppor* 
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1890-91. tunity of going into further evidence or to send a case for the 

Inkb opinion of the Scotch Court. By such evidence it is established 

Queensland that there is, by virtue of the arrestment, what is equivalent to an 

Mercantile 

k AoENCT actual assignment of the calls in question duly intimated, and that 

Ex^PAET^' this, by the law of Scotland, is preferable to and has priority over 

Union Bank ^]^q assignment of the Union Bank, of which, though prior in time 

opAurtbalia, ° » ' D r 

Ex PARTE to the arrestment, no intimation had been given at the date when 
Inyestuent the assignment by arrestment became complete — and this is what I 
^^* feel bound to decide. It was contended on behalf of the Union Bank 
that the claim of the Australasian Company could only be valid as 
against the sums attached, which was said to be what would remain 
of the calls after satisfying what was due to the Union Bank ; but 
this is quite inconsistent with the language of the arrestment, 
which applies specifically to the whole sum due for calls &om each 
of the shareholders on whom the arrestment is served. It was 
also said that after the assignment to the Union Bank all that the 
Queensland Company had left was the surplus remaining over after 
paying the bank, that the rest of the calls belonged to the bank, 
and that it was contrary to principle and authority to hold that a 
process of law against the debtor could affect what was the property 
of the creditor, the Union Bank. But in the present case I have 
not to deal with a mere process of law, such as a judgment or gar- 
nishee order, but with what is established as a fact to be equivalent 
to an actual assignment, and which on the evidence I must treat in 
exactly the same way as if such an assignment had been actually 
executed and intimated. But the Union Bank also put their claim 
to priority over the Australasian Company in another way. They 
say that whatever the position of matters might have been if all the 
parties to these transactions had been domiciled in Scotland, the 
facts are not so. The Queensland Company were the creditors in 
respect of the debt due from the shareholders for calls ; that com- 
pany was domiciled in Queensland, and therefore the validity of the 
assignment by them to the Union Bank depends upon the law of 
Queensland and not on the law of the Scotch debtor's residence ; 
that by the law of Queensland (which is admitted to agree with that 
of England) no intimation was necessary, and that a transfer of 
personal or movable property valid by the law of the owner's domi- 
cile is valid wherever the property is situated. They rely on the 
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principle concisely expressed in the maxim mohilia sequiintur per- i890-9ii 
Bonam, and more fully stated in numerous authorities^ of which it ^^^ 
is sufficient that I should refer to one — viz., the judgment of Lord Queensland 

Mercantile 

Loughborough in Sill v. Worswick (y). He says this :■»— " It is a & Agency 
clear proposition, not only of the law of England, but of every £x parte 
country in the world where law has the semblance of science, that ^^^^^ ^^^ 
personal property has no locality. The meaning of which is, not £x parte 
that personal property has no visible locality, but that it is subject Investment 
to the law which governs the person of the owner. With respect 
to the disposition of it, with respect to the transmission of it, either 
by succession or the act of the party, it follows the law of the 
person. The owner in any country may dispose of his personal 
property. If he dies, it is not the law of the country in which the 
property is, but the law of the country of which he is a subject that 
will regulate the succession." 

In my view, after full consideration, it is not necessary for me te 
express any opinion on this interesting and difficult question ; for, 
assuming the principle above stated to include such a case as the 
present, there is another equally well-known rule of law — viz., that 
a transfer of movable property, duly carried out according to the law 
of the place where the property is situated, is not rendered ineffectual 
by showing that such transfer was carried out not in accordance 
with what would be required by law in the country where its owner 
is domiciled. To give an instance : according to Scotch law it is 
necessary, in order to give a charge on corporeal movables, that 
they should be delivered to and placed in the possession of the 
creditor. But, if a domiciled Scotchman resident in London gave 
a duly-registered bill of sale of the furniture of his house, that 
would be a complete and effectual transfer of the property without 
its being delivered to the creditor, notwithstanding that such a 
disposition of furniture in Scotland would have been ineffectual 
without delivery. To apply this to the present case, the Queens- 
land Company did certain acts (by commission or omission) by 
vu'tue of which certain legal rights arose in Scotland having iden- 
tically the same effect in all respects as (according to the evidence 
before me) if the Queensland Company had on the date of the 

(y) 1 H. & BL 690. 
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1890-91. arrestment executed an assignment of the calls in question to the 

hTTE Australasian Company, and such assignment had been forthwith 

QuBENBLAND intimated to the persons in whose hands the calls were arrested. 

Mbbcantilx * 

& AoENCT Such an assignment would, according to the evidence, clearly have 
Ex^PARTB ^^^^ preferred to another assignment bearing, indeed, an earlier 
^rZr^j., ^»*«' ^°* """^ completed by intimation ; and, in my opinion, the 
Ex PASTB right of those who have acquired an unexceptionable title, and have 
^Ix'^r^" recovered the property according to the law of the country where it 
is found and arrested, cannot be defeated by showing that if the 
property had been elsewhere the title of the Union Bank might 
have been the preferable one* I speak of the Australasian Company 
as having recovered the calls, although they have, as matter of con- 
venience, been received by the official liquidator, because they would 
have actually received them if the action had not been stayed, and 
the rights of the parties cannot be affected by the court having 
stayed the action, as by the order staying the action their right or 
security was expressly left unprejudiced. The terms of the order 
will require some care in dealing with figures ; but in substance I 
accede to the summons of the Australasian Company, and only 
direct the payment of the balance of the Scotch calls to the Union 
Bank. There will be an order on both summonses, and the Aus- 
tralasian Company and Union Bank will add their costs to their 
respective securities. The official liquidator's costs must be retained 
by him out of the calls in his hands. 

Solicitors : Murray, Hutchins dk Stirling, 
Drake, Son d- Parton^ 
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In bk JOHANNESBURG HOTEL COMPANY. cotTBT oP 

Ex PABTB ZOUTPANSBERG PROSPECTING COMPANY. ^^^^ 

Bbpobb 

Payment in Oath — FtUly Paid Sfiares — No Contract RegiMered — Companies j^^j^^ L. C." 

Act, 1867, 8, 25. BowEN, L. J., 

Fry, L.J., 

The subscribers to the Memorandum of Association of a company who 1890. 
had power to act as its directors, passed a resolution under the powers in /^jLTTftyA 
the memorandum, adopting an agreement entered into by a person pur- 29th and * 
porting to act as trustee for the company before its incorporation, with the ileeember 
promoter, by which the company was to pay ^3750 in cash in respect of I7th, 
promotion expenses. ^1250 of this amount was duly paid. It was then 
found impossible to pay the balance of £2500 otherwise than in fully 
paid shares, and an understanding to pay it in this way was come to. 
The shares were allotted to the promoter as fully paid, but by a mistake 
no contract had been previously registered. 

Held : That the shares were not fully paid, and that the promoter was 
liable in the winding-up as for unpaid shares. 



T 



HIS was an appeal from a decision of Mr. Justioe Ghitty, who 
settled the Zoatpansberg Prospecting Company on the list of con- 
tribntories in the winding-up of the Johannesburg Hotel Company 
in respect of 2,500 shares. 

The Zoutpansberg Prospecting Company was formed in 1889, for 
the purpose of promoting companies in the Transvaal. On Sep- 
tember 25, 1889, Mr. C. Tyler, a nominee of the company, entered 
into an agreement with a trustee on behalf of a company to be 
registered under the name of the Johannesburg Hotel Company, 
Limited, by which the directors of the latter should immediately 
upon the first allotment of shares pay to C. Tyler, 8,750{. in cash 
for the promotion eiLpenses of the Hotel Company. This company 
was duly registered on September 25, 1889. By its memorandum 
it took power to pay for the costs and expenses of its promotion, 
and to adopt the above agreement. The subscribers were them- 
selves to be the first directors until they appointed directors. A 
meeting of the subscribers was held on September 26, 1889, when 
it was resolved that a prospectus which was then approved be issued, 
and thjit tbe agpre^m^nt of September %5 be adopted. Qn Octpber 1; 
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1890. & meeting of the subscribers was held. Four of them were pre- 
hTttB ^®°*> *^^ *^®y appointed six directors. Tliere was a resolution 
Johannes- passed adopting and confirming the agreement of September 26, 
Company, a first allotment of shares was made, and 1,250Z. was paid to C. 
ZouTPANs- Tyler under the agreement. As to the remaining 2,500{. agreed to 
Probpbctiho ^^ P*^^> Messrs. Dumford and Stephenson, two of the Hotel Corn- 
Co. pfiny directors who were present at the above meeting, and who 
were also two of the three directors of the Zoutpansberg Prospecting 
Company, gave the following evidence : '* It was agreed by us and 
our co-directors of the hotel company that as the hotel company 
was not in a position to pay the amount with facility, 2,500 fully 
paid ordinary shares of 11. each in the hotel company should be 
accepted by the prospecting company in lieu of the said balance of 
2,500{., and that prior to the issue of such shares a proper contract 
should be entered into and registered at Somerset House, in accord- 
ance with the 25th section of the Companies Act, 1867, and instruc- 
tions were given to the solicitors of the hotel company to see this 

v. 

done ; but by a misunderstanding the said agreement of the 25th 
of September, 1889, was registered by the said solicitor in lieu of 
the said intended contract. On being informed that the contract 
was registered at Somerset House, it was resolved by the directors 
of the hotel company at a meeting held on the 8th of October, 
1889, ' That 2,500 fully paid ordinary shares be allotted to the 
.Zoutpansberg Prospecting Company, Limited, in terms of the 
agreement,' and the agreement referred to here was the said 
intended contract, which the directors were under the impressiou 
had been registered. The matter was never brought by us before 
the other directors of the prospecting company. We were directors 
of both companies, and the secretary was also the secretary of the 
two companies, but the other directors of the prospecting company 
to the best of our knowledge and belief had no notice of any allot- 
ment of shares to the prospecting company by the hotel company." 
Messrs. Durnford and Stephenson formed a quorum of the board of 
the prospecting company. This company was entered on the hotel 
company's register as holder of the 2,500 shares, but no share 
certificates were ever sent to it. On October 21, 1889, a dividend 
was declared of 20 per cent, on the shares of the prospecting com- 
]^any, and the evidence showed that the company had never done 
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any basiness except promoting the hotel company, aiid that the isoo. 

2,500 shares were taken into account as part of the assets before i^^ 

declaring this dividend. Mr. Justice Chitty having settled the JoHAyNKs- 

prospecting company on the list of the contributories in the liqui- Company, 

dation of the hotel company in respect of 2,500 shares as unpaid, Zoutpans- 

the prospecting company appealed. Phospectixo 

. Cft. . 
Dunham for the appellant company : — 

The agreement of September 26, 1889, constituted a binding 
contract between the appellant company and the hotel company, the 
latter being then incorporated. The resolution then passed by the 
hotel company to adopt the contract of September 25 was accepted 
by the two directors forming a quorum of the prospecting company 
who were present. This contract created a present debt of 3,750Z. 
When, a portion of this having been paid, it was subsequently 
agreed to take 2,500 shares instead of the balance of 2,500Z., the 
liability for calls on these shares could be set off for that debt: 
Spargo*8 Case (a). In re Jones, Lloyd d Co,, Jones' Case (&). [He 
also referred to Feirao*s Case (c), and Kent's Case (d).] 

Romer, Q,C., and Borthicick, for the liquidator: — 
If unpaid shares are allotted to a man who agreed to accept only 
fully paid shares, but he knowing of the allotment, does not repu- 
diate it, he is liable as a contributory: Andress's Case (e). There 
was no debt due from the hotel company to the appellant company. 
What the hotel company did on September 26 was merely an 
attempt to ratify a contract made on its behalf before its incorpora- 
tion, and that will not do : In re Northumberland Avenue Hotel 
Co. (/). The real bargain was to allot fully paid shares. This ia 
shown by the fact that a contract was registered at Somerset House, 
though it happened to be the wi'ong one. There was no debt which 
could bo set off against liability for calls, and there was no agree- 
ment attempting to set off any such debt. [They referred also to 
In re Empress Engineering Co, (/), and White's Case (gf).] 

Dunham in reply cited Ex parte Bentley {h). 

(a) L. R 8 Ch. 407. . (e) 8 Ch. D. 126. 

(b) 1 Meg. 161 ; 41 Ch. D. 159. (/) 16 Ch. D. 125. 

(c) L. R 9 Ch. 355. (g) 12 Ch. D. 511. 

(d) 1 Meg. 69 ; 39 Ch. D. 269. (h) 12 Ch. D. 850. 
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1890, LOBD HaLBBURY, L.C. t 

In be The policy of the Act of 1867 appears to me to have been that 

vuBo Hotel ^^® capital of the companies to which that Act applies should be 

CoMFANY, real and that payments from the shareholders which were to form 

Ex PABTB ' * •^ 

ZouTPANs- the capital should not be satisfied by arrangements like that in 

BEHO 

Probpectixo PdlatVa Case (i), or ElkingtorCs Case (k). The language of the 
CoiiPANY. statute is simple enough : "Every share in any company shall be 
deemed and taken to have been issued and to be held subject to the 
payment of the whole amount thereof in cash '* unless a written con- 
tract to be filed before the issue of the shares shall otherwise 
determine. The policy and the language are equally clear. Sub« 
jcct to the exception in the case where a contract is filed with the 
registrar of joint stock companies, which contract everybody is 
entitled to inspect, the shares are to be paid for, and paid for in 
cash, so that, I think, the legislature contemplated that the money 
should actually be received on behalf of the company, and that those 
who received it should be accountable to the incorporated body for 
the money so received. It is obvious, I think, what security that 
was intended to give both to shareholders and creditors, and, if it 
were honestly acted on, security would be given that the capital of 
the new trading concern should really and truly be subscribed. 
Experience had shown what indirect and dangerous arrangements 
might be made whereby a person might appear to be a shareholder, 
and yet have never contributed one farthing to the concern. The 
statute, as it seems to me, intended by express language to render 
impossible any such indirect settlements of the right of the incor- 
porated body to have the money, and provided that the shares should 
not only be paid for, but added the words ''in cash.** Had the 
course of decision always followed the language of the statute, no 
diflSculty would have arisen. But a case to which I will presently 
refer has, I think unfortunately, established that payment in cash 
need not be what the words literally signify ; but that if there is 
something which the parties choose to call payment, and if there is 
that which the court can consider equivalent to cash, the language 
of the statute is satisfied. 

In this case it is difficult to speak of the adventures which are in 

(%) L, B. 2 Cb. 527. (A:) L. R 2 Ch. 511, 
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question as real companies. Two gentlemen appear to have got np 1390. 
both companies in different characters, ond, having gone through i^b 
the legal form to establish two companies, and themselves acting as Johannes- 
directors of both companies, proceed to enter into contracts binding Company, 
each of them in a way which would be ludicrous if it did not involve Zoutpans- 
loss and damage to persons who knew little or nothing of the real p^gp^CTiNo 
nature of the machinery by which those companies were being esta- Company. 
blished. The prospecting company promote the hotel company, and 
the hotel company agree to pay 8,750^ for promoting it, and for an 
agreement of indemnity against all liability in respect of the forma- 
tion of the company up to the date of allotment. Before the exist- 
ence of the hotel company two persons named Tyler and Phelps 
executed a written contract which upon the formation of the company 
was adopted and confirmed by the two gentlemen who really were 
the only active persons in either company, but in the name of all 
the persons who signed the memorandum of association, and it 
may be assumed that, if in the name of the prospecting company 
these persons did in fact agree to the alleged contract thus adopted 
by the hotel company, that contract, whatever its results may be, 
bound the prospecting company. But I am unable to see any 
evidence of any such agreement. It was boldly argued that the 
identity of the two gentlemen in question was sufficient to establish 
the contractual assent of the prospecting company. It may be 
(indeed it certainly is so) that the companies were but nominees — 
puppets — only intended to move as their manufacturers intended 
they should move, and had they by resolution passed under such 
circumstances as to bind the company for which they were then pro- 
fessing to act, I do not deny that the abstraction would be bound by 
formal acts, however unreal might be the separate identity of each 
company. But persons who engage in such transactions must at 
least make their puppets move in a legal manner. The knowledge 
of and intention of the individual persons is nothing to the purpose. 
It is the abstraction, the ideal legal personage, which is sought to 
be bound. Its whole nature is artificial, and it can only be bound 
by such acts as it, in its abstract form, consents to be bound by. I 
cannot affirm that the prospecting company ever accepted the terms 
of the contract which the hotel company adopted and were willing 
to agree to. Neither resolution nor minute purporting to be that 
of the prospecting company can be found which, as against the pro- 
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189a. speeting company, could be relied on as agreeing to the proffered 
,'*"'^ terms* 

In KB 

Johannes- Now, what was intended to be done by what I have described as 

Company, ^be puppets was, to get rid of the payment of the shares allotted 

ZovTTA^S' ^ *^® prospecting company by registering a contract in writing 

BEKo within the 25th section. Either from a blander or for some reason 

Phospectiko 

Co/ which at present I am not able to follow, the contract which might 
or might not have effected that object was not registered, and the 
result was that 2,500 shares in the hotel company were allotted to 
the prospecting company without the protection from payment for 
them which the parties probably intended. That the prospecting 
company, therefore, are 'shareholders, that they are not protected 
by any agreement within the 26th section, are facts about which 
there can be no dispute ; and the only mode by which the pro- 
specting company can effectually relieye themselves from the 
obligation for payment on these 2,600 shares is by showing that 
they have paid for the shares of which they are the registered 
holders. This is an issue which it lies on the prospecting company 
to prove; and although James, L.J., and Hellish, L.J., have both 
held in Spargo's Case (f) (an authority by which sitting in this 
Court I am bound, whatever I might be elsewhere), that what 
would be proof of payment as distinguished from set-off or accord 
and satisfaction would satisfy the language of the statute, I am 
unable to see that, upon the facts I have pointed out, there would 
be any evidence to go to a jury of payment as distinguished from 
accord and satisfaction in this case. I venture to doubt whether 
what is described by those eminent judges as the absurdity of 
handing money backwards and forwards where two people have 
cross demands is so great as the absurdity of construing the words 
** payment in cash *' as payment without cash. However, as I have 
said, I am bound by the decision in this Court ; but I am of 
opinion that it was for the appellants to satisfy us that there were 
such cross demands each upon the other, and that at the date each 
had an actual demand upon the other for present payment to bring 
it within the decision in Spargo*8 Case. I am of opinion that they 
have wholly failed to establish that proposition, and I think, there- 
fore, that this appeal should be dismissed with costs. 

(I) L. R, 8 Ch. 407. 
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BowENy L. J. : ig90. 

I am of the same opinjon. In^b 

J0HANNE8- 

wuQ Hotel 
Fby, L.J. : Company, 

£x- PAHTB 

The judgment I am about to read was written before I had the Zoutfans- 
opportunity of reading that just delivered by the Lord Chancellor, phospectikq 
and I read it now, not as differing in any way from what has been ^^• 
said by him, but only because it deals more in detail with certain 
parts of the case. 

In this case 2,500 shares in the hotel company were allotted to 
the prospecting company, and it has not been denied by the 
appellants, the prospecting company, that they agreed to take 
these shares, if not as fully paid up, then as ordinary shares. The 
appellants contend that these shares have been fully paid up in 
cash within the meaning of the 26th section of the Companies 
Act, 1867, as expounded by Spar go* s Case (m) and other cases, by 
which the words *' in cash " haye, in effect, been struck out of the 
statute. The respondents deny that any such paynient has been 
made. In order that the appellant company should succeed, they 
must shew the existence on the 8th October, 1889, the day when 
the payment is alleged to have been made, of two contracts, each 
creating a debt, and of an agreement between the two companies to 
extinguish one debt by the satisfaction of the other. 

The first contract which the appellants assert to haye existed on 
that day is an agreement by the hotel company to pay 8750Z. to 
the prospecting company in consideration of work and labour done 
by the prospecting company in promoting the hotel company, and 
of an agreement by the prospecting company to indemnify the 
hotel company against all liability in respect of the formation of 
the company up to the date of allotment. On the 25th September, 
1889, a written contract to a like effect had been entered into 
between one Tyler and one Phelps^ described as a trustee for the 
hotel company, in which Tyler and Phelps contracted as individuals. 
This contract was made before the hotel company was in existence ; 
but after it came into existence, namely, on the 1st of October, a 
resolution was passed by the signatories of the memorandum of 
association adopting and confirming this agreement. It was argued 
that this resolution amounted to the proposal by the hotel company 

(m) L. R. 8 Ch. 407. 
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1890. ^ enter into a new contract with the prospecting company on 

.^"*^ terms similar to those of the contract between Tyler and Phelps. 

Johannes- Assuming this to be correct, it remains to inquire whether this 

Company, proposal was accepted by the prospecting company before the 8th 

^TVAVS' ^^ October. There is nothing to shew that this resolution was 

BEKo communicated to the prospecting company, or that they in any 

Company, way accepted the obligation to indemnify the hotel company which 

Phelps had entered into in his own name, and in terms on his own 

behalf. 

Certain sums of money and bills were on and after the 1st of 
October paid by the hotel company to Tyler, and those are proved 
to have found their way to the prospecting company, but whether 
before or after the 8th of October is not shewn. The receipts of 
these payments cannot, therefore, be relied on as eyidenoe of the 
prospecting company having entered into the contract at the crucial 
date. 

The minute-book of the prospecting company contains no minute 
with reference to this contract, and I think that the true result of 
the evidence, especially that of Pritchard, is that this contract 
was never even discussed or considered at any meeting of the 
directors of the prospecting company. 

The second contract, on which the appellants rely as existing on 
the 8th of October, is an agreement by the prospecting company 
to take 2,600 shares in the hotel company. No resolution of the 
prospecting company agreeing to apply for or take these shares 
exists; no application for them was made in the name of the 
company ; and though what took place after the 8th of October 
seems sufficiently to justify the proposition (which was not disputed 
by the appellants' counsel), that the prospecting company agreed to 
take, or ratified the taking, of these shares, yet there is nothing, 
in my judgment, to shew the existence of the agreement on the 
8th of October. 

Unless the contract by the hotel company to pay 8,750!. to the 
prospecting company, and the contract by the prospecting company 
to take 2,500 shares in the hotel company, were both subsisting 
contracts and binding on the two companies on the 8th of October^ 
there were not debts on each side which could be extinguished by 
cross payments.' It was for the appellant company to establish 
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these contracts beyond reasonable doubt. That they have failed to 1390. 
do, and the appeal must, therefore, fail. In^ 

But, even if the two contracts were established in point of . Johannes- 

. Buiio Hotel 

fact, there appears a conclusive reason why no payment in Oompakt, 
the matter contended for could have been made. A contract ZovTVA^st 
to take shares not paid up creates a liability to pay money, p ®"*® 
and, under some circumstances, a debt ; a contract to take fully Company. 
paid-dp shares creates a liability to take the shares, but no liability 
to pay money, and no debt under any circumstances. From which 
it follows that there never can be any cross-debts between the 
company and its allottee under a contract to take fully paid-up 
shares ; and, consequently, no payment can be effected by accepting 
the extinction of one debt as the satisfaction of the other. 
I agree that the appeal must be dismissed with costs. 

Solicitors : Watson db Watson. 
Blunt d Lawford. 
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In be standard MANUFACTURINQ COMPANY. 
COUET OP Ex PARTE LOWE & OTHERS. 

APPEAL. 

LoS^hYls- Debent^ires^Not within BilU of Sale Acts, 1878 or 1882— JVc regiBtraiion 
BURY, L.C., necessary thereunder. 

FuT LJ. ' -^ company incorporated under the Companies Acts issued debentures 

1890-1891. charging its undertaking and all its property, both present and future, with 

iT^fi h *^® payment of the sums secured. Creditors subsequently recovered judg- 

and%l»< * ment against the company, and in the winding-up they claimed that the 

November laty debentures were void for want of registration within the Bills of Sale Acts. 

and Held^ by the Court of Appeal (reversing the decision of the Vice- 

Fehruary 9w. Chancellor of the County Palatine of Lancaster) that the debentures were 

not within and did not therefore require registration under those Acts, on 
the ground that the mortgages and charges of any incorporated company, 
for the registration of wliich other provisions have been made either by 
the Conipanies Clauses Act, 1845, or the Companies Act, 1862, are not 
within the Bills of Sale Act, 1878, and ore expressly excepted from the 
Bills of Sale Act, 1882. 



T 



HIS was an appeal from a decision of the Yice-Chancellor of the 
Lancaster Palatine Court, who held that the debentures of the 
Standard Manufacturing Company were void as against execution 
creditors for want of registration under the Bills of Sale Acts. 

The company was incorporated under the Companies Acts, and 
in 1888 it issued debentures in the usual form charging its under- 
taking and all its property, both present and future^ with the 
repayment of the sums secured. 

In February, 1889, judgments were recovered against the com- 
pany by several creditors and executions issued thereunder. The 
debenture-holders thereupon sought to enforce their securities. A 
winding-up order was made by the Vice-Chancellor of the Lan- 
caster Palatine Court in August, 1889, and the question of priorities 
between the execution creditors and the debenture-holders having 
been raised in the liquidation, the Yice-Chancellor decided that the 
debentures were void as against the execution creditors for want Qf 
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pegistration under the Bills of Sale Acts, and the dehenture-holders 
now appealed. 

liigby* Q'C., Astbmy, and T. M. Whitehouse for the debenture- 
holders argued that the debentures of incorporated companies are 
not within the Bills of Sale Acts, and besides referring to the Acts 
of 1878 and 1882, they cited Jn re Pound, Son <t Hutchins (n), Ross 
V. Army and Navy Hotel Co. (o), Jenkinson v. Brandley Mining 
Co. (p), Edmonds v. Blaina Furnaces Co. (5), Levy v. Abercarris 
Slate (t Slab Co. (r), TophamY. Greenside Firebrick Co. (s), and 
Read v. Joannon {t). 

Neville, Q.C., and Radford for the execution creditors : — 

The effect of section 17 of the Act of 1882 is to exclude from the 
operation of that Act the debentures of incorporated companies of 
the nature of those referred to in the section. This leaves them sub- 
ject to the Act of 1878. Clearly they are to be registered under 
that Act, which provides by section 4 that the expression '' bill of 
sale " shall include any agreement ''by which a right in equity to 
any personal chattels, or to any charge and security thereon, shall 
be conferred." 

[Fby, L. J. : But under these debentures the equitable chargee 
— the debenture-holder — ^has no power to take possession of the 
property. He must come to the Court to realise his security. 
Then how does the debenture-holder come within section 8, which 
says the Act is only to apply where the bill of sale gives the holder 
power to take possession of the property ?] 

Because the receiver when appointed is merely the agent of the 
debenture-holder to take possession. That section could not mean 
that the holder must himself seize. He must have a right to 
appoint an agent for this purpose. The power in section 8 must 
be one to seize '' any personal chattels comprised in or made sub- 
ject to such bill of sale.'' This does not mean that the chattels 
must be in existence, but includes future chattels. Section G 



(n) 1 Meg. 279 and 363. 
(0) 34Ch.D. 43. 
{p) 19 Q. B. D. 568. 
(j) 36 Ch. D, 216, 



(r) 37 Ch. D. 260. 
(<) 37 Ch. D. 281. 
(0 2 Meg. 275 ; 26 Q. B. D. 300. 
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1890-1891. makes an attornment clause giving a power of distress a bill of sale, 

, and that power of distress must refer to future chattels^ 

Standard As to the Act of 1882 all that section 17 did was to exclude the 
Tu&iNo Co. debentures of any mortgage, loan, or other incorporated company 
I<)wbT* '^^°^ *^® operation of the Act. The words " other incorporated 
Othbrs, company " must mean a company of the same nature as a mortgage 
or loan company. Otherwise why should mortgage and loan com- 
panies be specially referred to? But in any casC; all that the 
section does is to exclude the debentures which it deals with from 
being made in the form set out in the Act for bills of sale. The 
legislature saw the impossibility of framing debentures in that form, 
but that did not do away with the necessity for registering deben- 
tures under the Act of 1878. [They cited Attenborough's Case (w), 
In re Marine Mansions Co. (a:), Shears v. Jacobs (y), Defell v. 
White (z), In re Stockton Iron Furnace Co. (a), Topham v. Green- 
side Glazed Fire Brick Co. (b), Ross v. Ainny dk Navy Hotel Co, (c), 
Brocklehurst v. Railway Pnnting Co.{d), In re Hall, Ex paiie 
Close (e), Ex parte Hvhbard, In re Hardmck (/), Ex parte Par- 
sons, In re Toivnsend (g). Ex parte Mackay (fe), Edwards v. 
Edwards (i), Holroyd v. Marshall (k), Climpson v. Coles (l), Swift 
Y. Pannell (m), Joseph v. Lyons (n), Tailhy v. Official Receiver (o), 
In re Florence Land dk Pvblic Works Co. (p), In re Colonial 
Trusts Corporation (q), Wheatley v. Silkstone, dc, Co. (r) ; and 
Bowen, L. J., drew attention to Reeves y. Barlow («), and Brown y, 
Bateman (t).] 

E. S. Ford appeared for the liquidator. 

(m) 28 Ch. D. 682. (t) 2 Ch. D. 291. 

(x) L. R. 4 Eq. 601. (Jb) 10 H. L. C. 191. 

(y) L. R. 1 C. P. 513. (Q 23 Q. B. D. 466. 

(z) L. R. 2 C. P. 144. (m) 24 Ch. D. 210. 

(a) 10 Ch. D. 335. (n) 15 Q. B. D. 280. 

(6) 37 Ch. D. 281. (o) 13 App. Cas. 523. 

(c) 34 Ch. D. 43. {p) 10 Ch. D. 530. 

(d) W. N. 1884. (q) 15 Ch. D. 465. 

(e) 14 Q. B. D. 386. (r) 29 Ch. D. 715. 
(/) 17 Q. B. D. 690. («) 12 Q. B. D. 436. 
(g) 16 Q. B. D. 532. (t) L. R. 2 C. P. 272, 
(^) L. R. 8 Ch. 643, 
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The Judgment of the Coart was read b7 I890^ie9ir 

B0WEK9 L. J. : Stakdakd 

The question we have to decide is whether both or either of the tv^q 'co* 
debentures before us, which are, in fiEict, debentures of a joint stock ^ ^^™ 
company (limited), and which create a charge on the floating real Othbxs. 
and personal property of the company, are Yoid for non-registration 
under the Bills of Sale Acts, 1878 or 1882, or either of such Acts* 
So far as the Bills of Sale Act of 1882 is concerned, it seems to us 
that such debentures are expressly excepted from its operation by 
section 17* We do not agree with Mr. Justice Grove and Mr* 
Baron Huddlestone in Jenkinson v. Brandley Mining Company (u), 
that the words, *' or other incorporated company," are limited to 
companies guadem generis with mortgage or loan companies, what- 
ever these last-mentioned companies may be ; but even if it were 
otherwise, we think that any incorporated company which is 
authorized to raise money on loan or mortgage would be for the 
purposes of this section yusdem generis with a '* mortgage or loan 
company." We see no reason for doubting that the Standard 
Manufacturing Company (Limited) is an incoi'porated company 
within that section. The next question to be solved is whether 
these debeutures, or either of them, are bills of sale within section 
4, and bills of sale to which section 8 of the Bills of Sale Act, 1878^ 
applies. That these debentures are ** agreements by which a right 
in equity to a charge or security on personal chattels is conferred '* 
appears to be clear. But we are of opinion nevertheless that, on 
the true construction of the Act of 1878, the mortgages or charges 
of any incorporated company for the registration of which statutory 
provision has already been made by the Companies Clauses Act, 
1846, or the Companies Act, 1862, are not bills of sale within the 
scope of the Bills of Sale Act, 1878. It is impossible to follow 
chronologically the legislation about bills of sale without observing 
that until the passing of the Act of 1882, the scope of which 
embraces larger objects, the express and avowed design of the 
Legislature had been to strike at the frauds perpetrated upon credi- 
tors by secret bills of sale. The title of the Bills of Sale Act, 
1854, so states, and the preamble of that Act is as follows i-^ 

(li) 19 Q. B. D. 568. 



1890-1891: " Whereas frauds are frequently committed upon creditors by secret 
IiTbji ^^'^^ ^^ ^^^^ ^^ personal chattels^ whereby persons are enabled to 
Standabd keep up the appearance of being in good circumstances and pos- 
TVB.TSQ Co« sessed of property, and the grantees or holders of such bills of sale 
Lows & ^^^^ ^^^ power of taking possession of the property of such persons 
0THEB8. ^ |.jjQ exclusion of the rest of their creditors ; for remedy whereof," 
&c. Such corporate bodies as were at this time in existence were 
not bodies in the habit of committing frauds of this sort ; and since 
corporations were not subject to the law of bankruptcy, that portion, 
at all events, of section 1 of the Act of 1854, which was for the 
protection of assignees in bankruptcy, could not be applicable to 
corporations. Indeed, the definition of apparent possession, 
which is of the essence of the Act of 1854, is so framed as to show 
that corporations were not actively, at all events, present to the 
mind of the draughtsman who draughted the statute. Prior to the Act 
of 1854 the Legislature had passed, in 1845, the Companies Clauses 
Act, 1845, which provided, in the case of mortgages and bonds of 
companies authorized by their special Act to borrow, for a register 
to be kept of such mortgages and bonds, and enacted that such 
register might be perused at all reasonable times by any of the 
shareholders or any mortgage or bond creditor of the company, or 
by any person interested in such mortgage or bond, without fee or 
reward. Between the Bills of Sale Act of 1854 and the Bills of 
Sale Act of 1878, the Companies Act of 1862 was passed, which, by 
section 48, provides for the registration by companies of the mort- 
gages and charges specifically affecting their property. At the date 
of the Bills of Sale Act, 1878, debentures which charged the pro- 
perty of such companies were well known in the commercial world. 
Having regard to the provisions already made by statute for their 
registration, such documents could hardly be described as secret or 
as belonging to the class of documents by which frauds were per- 
petrated upon creditors by secret bills of sale. They are not really, 
therefore, within the mischief of the Act of 1878. 

We cannot think that the Legislature could have intended in the 
Bilk of Sale Act, 1878, to have interfered by merely general words 
with such well-known commercial instruments, and it seems to us that 
the canon of construction laid down in Stradling v. Morgan (a:), and 

(a;) Plowden, 205a. 
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cited by the Lord Chancellor in the recent casiB of Cox v. Hakes (y), ^^^^* 
may be invoked with regard to the present controversy — "From g^^"* 
which cases it appears that the sages of the law heretofore have Manvfao 
constrned statutes quite contrary to the letter in some appearance, Ex parts' 
and those statutes which comprehend all things in the letter they othbr^ 
have expounded to extend but to some things, and those which 
generally prohibit all people from doing such an act they have 
interpreted to permit some people to do it, and those which include 
every person in the letter they have adjudged to reach to some per- 
sons only, which expositions have always been founded on the 
intent of the Legislature, which they have collected sometimes by 
considering the cause and necessity of making the Act, sometimes 
by comparing one part of the Act with another, and sometimes by 
foreign circumstances. So that they have ever been guided by the 
intent of the Legislature, which they have always taken according 
to the necessity of the matter and according to that which is con- 
sonant to reason and good discretion." Neither the cause nor 
necessity for the Bills of Sale Acts, 1854 and 1878, nor a com- 
parison of the various sections drive us to the interpretation that 
such documents are included. We have said that a comparison of 
the various sections of the Act of 1878 does not lead to any other 
conclusion. We may even say that such a comparison fortifies the 
opinion at which we have arrived. Without going so far as to 
decide that no corporation can be under any circumstances within 
the Bills of Sale Act, 1878, we may point out that the language of 
sections 4, 10, and 12 shows that the Bills of Sale Act, 1878, was not 
dealing specifically with corporations, although it may be that the 
language of section 3 is wide enough to include the bills of sale of 
a corporation, a view which has tacitly, as we are aware, been 
assumed in many decided cases to be correct. The language 
employed in these other sections is certainly not felicitous language 
to be applied in the case of corporations, and warrants, we think, 
the observation that the debentures of companies were not actively 
present to the mind of the draughtsman of the Act. The view that 
debentures like the present are not within the Bills of Sale Act, 
1878, was that adopted by Mr. Baron Pollock in the case of John 

(y) 15 App. Cas. &06. 
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1890-1891. WeUtead <lc Co, {Limited) v. The Swansea Bank (xr), and by the Lord 

Ik &b Chief Jastice and Mr. Justice Wills in the case of Read y. Joan^ 

Uasvya^ ^^^ W' S^® *^so Edmonds v. Blaina Furnaces Company (b), and 

TURING Co. j^^^ y^ Abercarris Slate and Slab Company (c). We agree with 

Jx)WB & this view, and we think that this appeal should be allowed, with 

0th BR8* 

costs both here and below, on the ground that the mortgages or 
charges of any incorporated company, for the registration of which 
other provisions have been made by the Companies Clauses Act, 
1845, or the Companies Act, 1862, are not within the Bills of Sale 
Act, 1878. 

Solicitors : Linklaterg* 

Chester dt Co., agents for BuUcck d- Worthington, 
Manchesten 
Phelps, Sedgwick <t Biddle. 

(z) 5 The Times L. R. 332. (6) 36 Q. B. D. 215. 

(a) 2 Meg. 276 ; 26 Q. B. D. 302. (c) 87 Ch. D. 260. 
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ACQUIESCENCE— In/ant Ifewter.]— See Shares. 
AGEWT^LiabUity far. Acts o/.]— See CeHificatian. 

ALLOTMENT— JJe/orc Applicaium^8ub8eq'^^ent Applieatian by AUottee^WUh- 
drauxd of Applicatio7i'-'IUctiJlcat%4yii of i2«jrw««r.]— Where a company allotted 
shares to a person who, at the time, had not applied for them, and who, when 
he subsequently did apply, was unaware of the previous allotment. 

Held: That an allotment previous to application is invalid; and on the 
allottee withdrawing his application, his name was ordered to be removed from 
the register. In re Northern Electric Wire and OabU Co. ... p. 288 

Expenses up to.'] — See Directors, 

Inadequaie number of Applications for Shares.] — See Misfeasance, 

Invalidity cured.] — See Shares. 

Bepudi€Uion.] — See Contract to take Shares. 

AMALGAMATION.]— See X{/e ^»uratu:e. 

AMENDMENTS.]-See Meeting. 

APPLICATION— ^Uoime^e on inadeqmU.y-Bee Misfeasance. 
In names of Fictitious Persorw.]— See Shares, 
Subsequent WUhdra/wal.] — See Shares, 
Subsequent to AUoUnent.] — See Allotment, 

ARRANGEMENT — j8c^m« o/.] — See Becotutraction Scheme; Debenture 
holders; Sale; Winding-up, 

ARTICLES OF ASSOCIATION— Pouter to Mortgage wncalled Capital.]'-See 
Mortgage, 

Table A.] — See Directors. 

ASSETS — Surplus — Mode of Distributuyn.] — See Winding-up, 

BALANCE SHEETS— EeMTve Fund^AccumuUUed ProJUs— Interim Dividend 
— "Awmm" on Shares — Capital or Income.] — A company out of its profits 
accumulated a reserve fund. In subsequent years it incurred extraordinary 
expenditure which was charged to the revenue account. During these years 
the directors declared and paid certain interim dividends and bonuses on the 
shares of the company, and at the end of the time the reserve fund was largely 
diminished. The' company had the power, which it had never exercised, of 
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increasing its capital. On originating sammons raising the question whether 
the sums paid as interim dividends and bonuses were to be treated as payments 
out of income or out of capital. 

^Te^ (following the principle of Bouch v. Sproule, 12 App. Cas. 386) : that 
there was no appropriation by the company of any part of its accumulated 
profits to capital, but only to the payment of interim dividends ; that the 
payment being made as a ''bonus" could make no difference, as the money 
came from what at the time was profit ; and that even if the sum divided or 
any part of it came from the reserve fund, it was to be treated as income and 
not capital. In re AUburyf Sugde^i v. Altibury p. 346 

Capital or Bevewue Expenditure,] — See Winding-up, 

PeZiwiw.]— See Directors. 

BILLS OF SALE.]— See Debentures. 

BOOKS OP COMPANY— E«iiencc against Chntrihutory,}See Directors. 

CANCELLING— iS^m.]— See Reduction of Capital. 

CAPITAL — Dividefids paid out of.] — See Directors, 
Effect of Charge on uncalled,] — See Debentures, 
Eitpenditure.] — See Winding-up, 
Or Income.] — See Balance-Sheet. 
Meductioti of] — See Bed/action of Capital. 
Beserve of— Working Capital exhausted.] — See Petition, 
Uncalled — Mortgage of] — See Mortgage. 

CASH— CWpantM Actf 1867, section 26 — Payment in Cash— Debt to Vendors of 
'*the following Moneys 3,000!.," payable partly in Cash, partly in fully paid 
Shares — Not a Money Debt to the Vendors,] — An agreement between the vendors 
to a company and the company contained the following : Clause 2 — '* By way 
of premium . . • and consideration . . . the company shall pay the vendors 
. . . the moneys following 3,000/. ..." Clause 4 : '^ The said sum of 3,0002. 
shall be paid and satisfied as follows : 1,0002. cash . . . and 2,0002. by the 
allotment to the vendors of . . . fully paid shares." Shares were allotted to 
the vendors in pursuance of the agreement. No contract was registered at or 
before the issue. The shares were not entered as fully paid in the share 
register, but in the company's ''stock" and "bought" account books, the 
company purported to have written off its liability of 3,0002. by the payment of 
1,0002. in cash and the allotment of the shares. 

Held : That the agreement must be looked at as a whole, and although Clause 
2 provided for the payment of ''the following moneys 3,0002.," still Clause 4 
showed no money beyond the 1,0002. cash was ever due from the company to 
the vendors, and therefore their shares had not been paid for in cash. In re 
BosherviUe Hotel Co. yBoberts' Case p. 60 



Payment in Ccuh — Fully Paid Shares— No Coniract Eejidered— Companies 
Act, 1867) section 25.] — The subscribers to the Memorandum of Association of a 
company who had power to act as its directors passed a resolution under the 
powers in the memorandum, adopting an agreement entered into by a person 
purporting to act as trustee for the company before its incorporation, with the 
promoter, by which the company was to pay 3,7502. in cash in respect of 
promotion expenses. 1,250/. of this amoimt was duly paid. It was then found 
impossible to pay the balance of 2,500L otherwise than in fully paid shares, and 
an understanding to pay it in this way was come to. The shares were allotted 
to the promoter as fully paid, but by a mistake no contract had been previously 
registered. 

Held: That the shares were not fully paid, and that the promoter was 
liable in the winding-up as for unpaid shares. In re Johannesburg Hotel Co.j 
Ex paiie Zoutpansberg Prospecting Co p. 409 

CERTIilOATE— o/5^re».]— See CeHifieatUm. 

CERTIFIOATION— iSR^re Transfers--Cert\ficati<m hy Company-^Untrue Bepre- 
sewtation — Ultra vires — Estoppel — Representation as to Credit—'^ Geo, IV,, c. 14.] 
— A company stamped on a share transfer the following certification :— *' Certi- 
ficate lodged, Balkis ConsoL Company (Limited), J. Y. Thomas for Secretary." 
The Court found this certification to be a representation by the company that a 
genuine transfer covering the shares in question had been lodged with the 
company, and that the certification was made in order that a subsequent 
purchaser might act upon it as a voucher of title. There was no duty on 
the company by statute to make such certification, nor did the articles 
of association empower the company to make it It was subsequently found 
that no genuine transfer covering the shares had in fact been lodged, and an 
action having been brought against the company by a person who had acted on 
the faith of the certification and been damaged thereby. 

Held: That the principle of the British Mutual Banking Co, v. Chamwood 
Forest Bailway Co, (18 Q. B. D. 714), applied, and that it being beyond the 
powers of the company to bind itself to the consequences of any such certifica- 
tion, it was not estopped from denying the existence of the certificate referred 
to in the certification ; also that the certification was a representation as to 
credit within 9 Geo. IV., c. 14, and not being signed by the company, it was 
not liable. Bishop and others v. Balkis Consolidated Company . . p. 207 

Certificatio^xs —Nature and Incidents of—Untrue Bepresentation — Not under 
Company*s Seal— Liability of Company far Acts of its Agent in Certifying — Scope 
of Company's Business — Estoppel — B^^resetvtation as to Credit — Lord Tenterden's 
Act, 9 Geo. IV,, c* 14.]— A company stamped on a share transfer the following 
certification: — ''Certificate lodged, Balkis Consol. Company (Limited), J. Y. 
Thomas for Secretary.'' There was no duty on the company by statute to 
make such certification, nor did the articles of association empower the company 
to make it. It was subsequently found that no certificate covering the shares 
had been lodged, the transferor not owning any shares, and having therefore no 
certificate. An action having been brought against the company by a person who 
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had been induced hy the certification to pay money for the shareB purported to 
be transferred to him, which money, as there were no such shares, he had lost, 

Hdd (aJfirming the decision of Yaughan- Williams, J., thongh differing in 
some respects from his reasoning) : that the action was not maintainable ; 

That a certificate and a certification are totally different things ; 

That a certification amounts to a representation that the transferor has 
produced to the person certifying, such documents as on the face of them show 
a pt^md fade title in the transferor to transfer the shares mentioned in the 
transfer ; but that it does not warrant the title of the transferor, nor the 
validity in point of law of the various documents which together establish the 
title ; 

That the giving of certifications is incidental to the transaction in the ordinary 
business way of part of the legitimate business of all companies having capitals 
divided- into shares which are transferable by deed or other instrument ; and the 
certification in this case, having been given by the proper ofiicer of the company 
in the ordinary way of business, was binding on the company, and that the 
company was estopped from denying the truth of the facts certified either 
expressly or by necessary implication ; 

That the plaintiff lost his money through a careless misrepresentation, but 
that no action will lie merely for such a misrepresentation ; 

That the plaintiff lost the shares, not owing to the misrepresentation by the 
company, but because the transferor had no title, and this the company was 
not estopped from denying. Bishop wid othen v. BaUcis ChMolidaUd Co, p. 292 

CHAIRMAN— jRiiltn^ o/.]- See MeetUig. 

COMFB,OML&l&.y--See Becoiistructioti SchefM ; Debeniwas; Winding-up. 

OONTRACT— <o take SKart3''Batiflcation.}'-Bee Shares. 

AUotfh^ent of Shares — Misrepresentation — Steps to Adopt to Escape LiabUUy — 
ifiepitdiation — Name on Begister — Winding-up Supervening,] — ^In order that an 
applicant to whom shares have been allotted, and who seeks to be relieved of 
his liability on the shares on the ground of a misrepresentation by the com- 
pany, may be discharged, there must have been either a repudiation by him, 
and a binding agreement by the company to accept the repudiation ; or else a 
repudiation by him, and actual proceedings commenced by him for the purpose 
of getting his name removed from the register before the winding-up of the 
company ; or else such proceedings commenced by another shareholder, and an 
agreement by the company to treat that as a test case, and binding on it in his 
ease also, although he was not a party to such proceedings. 

S* had been induced to take shares through a misrepresentation of the 
directors, and, on his discovery of the truth, at once told the secretary that he 
would have nothing to do with a company of that sort, and that he withdrew 
his name ; but he took no further steps to have his name removed from the 
register, the managing director having told him that the company's solicitor had 
advised the board that they could not make him pay as a shareholder. 

Hdd : That S. had not satisfied the requirements for escaping liability, and 
that his name must be settled on the list of oontribtltoiies. In re Lennox 
Publishing Co,, Storey's Case .....»«..• p. 266 
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CONTRIBUTORY.]— See Miafeasance. 
Company*$ Books evidence against.] — Sae Boidence. 
Name on Begister.] — See Contract to take Shares, 

COVRT-^Approual of, to SchemeJi — See Winding-up. 

CREDITORS— De^en^ure-iiolderA.]— See Debentures. 
Judgment.} — See Execution. 
Power to hind Minority.} — See Winding-up, 
Priority between.} — See Debentures, 

Proof in Winding-Vip for Arrears of8<ilxiry.} — See Maiiager, 
iSeettt*e(]{.]-^See Trusts of Shares. 

DAMAGES— ^(^ion /or.]— See Directors. 
Proof for, in Liquidation.} — See Shares. 

DEBENTURlBS- !De6en<um in two Series^EquitaJble Charge^ Winding-up-^ 
Priority.y^A company iBsued debenbures in two series, not secured on any 
specific property, but by way of equitable charge upon the whole undertaking. 
No special provision was made in them as to how they were intended to rank. 
The assets in the liquidation of the company having proved insufficient to pay 
all the debentures in full. 

Hdd : That the debentures must take in priority according to their issue. 
James v, Boythorpe Colliery Co. •••-••*•. p. 55 

W%ndii\g-up^SchAmA of Arrangemejti— Debenture-holders— Creditors-Sanction 
of Court to Scheme compelling Debenture-holders to Surrender Debentures in 

exchange for Shares — Joint Stock ComparUes Arrangement Act, 1870, seeluyn 2.] 

Debenture-holders are creditors within section 2 of the Joint Stock Companies 
Arrangement Act, 1870 ; and where an overwhelming majority of a class of 
debenture-holders agreed to take fully-paid shares in exchange for their 
debentures under a scheme of arrangement — the company being in liquida- 
tion^— 

Held : that the Act does not except any particular class of creditors from the 
jurisdiction of the Court, and the scheme appearing to be a beneficial one the 
Court sanctioned it, and thereby bound the small minority of debenture-holders 
who had opposed it. In re Empire Mining Co. p, 191 

Debentures— Not Bills of Sale— No Necessity for Beg istration— Bills of Sale 
Act, 1878, sects, 4 and 8— jBiffe of Sale Act (1878) Amendment Act, 1882, sects. 3, 
8, a^id 17. — Debentures of an incorporated company are not within the operation 
of the Bills of Sale Act, 1878, and they are expressly exempted from the Bills 
of Sale Act (1878) Amendment Act, 18^2. 

Where a debenture-holder claimed the proceeds of the sale by the sherifif of 
goods of a company taken in execution under a judgment rwoyered against th9 
company by a creditor^ 
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Held : that debentures not being within the Bills of Sale Acts, 1878 and 1882, 
did not require registration to give them validity as against the execution 
creditor. Bead v. Joarmon p. 275 

Debentures — Not within Bills of Sale Acts, 1878 or 1882 — No registration 
necessary thereunder.] — A company incorporated under the Companies Acts 
Issued debentures charging its undertaking and all its property, both present 
and future, with the payment of the sums secured. Creditors subsequently 
recovered judgment against the company, and in the winding-up they claimed 
that the debentures were void for want of registration within the Bills of Sale 
Acts. 

Held : by the Court of Appeal (reversing the decision of the Yice-Chanoellor 
of the County Palatine of Lancaster) that the debentures were not within and 
did not therefore require registration under those Acts, on the groimd that the 
mortgages and chaises of any incorporated company, for the registration of 
which other provisions have been made either by the Companies Clauses Act, 
1845, or the Companies Act, 1862, are not within the Bills of Sale Act, 1878, 
and are expressly excepted from the Bills of Sale Act, 1882. In re Standard 
Manufacturing Company, Ex parte Lowe and Others . . . .p. 418 

Debentures — 2Vt«t Deed — Omission of Schedule with Description of Property 
charged — Charge ifvtended to he giveti described in Proapecttu — Application for 
Debentures on faith of Prospectus.'] — A company issued a prospectus offering for 
subscription 20,000{. first mortgage debentures to be " secured upon the entire 
property of the company." S. filled up a form of application which requested 
an allotment of debentures ''upon the terms of the company's prospectus.*' 
The directors passed a resolution allotting the debentures to S. , and the secretary 
wrote a letter communicating the allotment to him, and he paid the amount of 
his subscription. Subsequently a debenture trust deed was executed by which 
the company granted to trustees for the debenture holders ''all and singular 
the freehold land and hereditaments specified in the first schedule hereto." 
The schedule was entirely omitted. No debentures were ever issued. The 
company went into liquidation. S. claimed to rank as a debenture-holder, and 
to be entitled to a charge on the company's property. 

Held : That there was a valid contract to allot to S. debentures to be a charge 
on the entire property of the company, and that though the debentures had not 
in fact been issued, still S. must be declared entitled to the charge for the 
amoimt advanced by him. 

A second prospectus was issued which stated the debenture capital to be 
20,0002. in first mortgage debentures "of which a large amount has already 
been applied for and allotted. The remainder is now offered for subscription," 
but there was no statement as to what the debentures now offered were 
to bo secured upon. Q. applied for debentures on the faith of this pro- 
spectus and received notice of the acceptance of his offer to subscribe and 
he then paid the amount of his subscription, but no debentures were ever issued 
to him. 

Held : That there was nothing to show on what security Q. had advanced his 
money, and that he could not therefore be declared entitled to a charge on the 
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oompany's property. In re Nw) Durham Salt Co., Stevemon^s and QuiWs Caset* 

p. 360 

Debentwres — Charge on aU the Property of the Company — Action to realise — 
Appointment of Interim Manager to carry on the Buaineas— Jurisdiction of 
Court,'\ — In a debenture-holder's action the plaintiff aaked for the appointment 
of an interim manager as well as receiver and nominated the company's 
managing director for the office. Between them, the plaintiff and the managing 
director owned all the debentures of the company, all its preference shares, 
and all but five of the deferred shares, and all the shares were fully paid 
up. There were no other shares besides these preference and deferred. The 
debentures were seciured upon all the company's property *' both present and 
future." 

Held (on the authority of Peek v. Trinsmaran Iron Co,, 2 Oh. D. 115) : that 
the Court had jurisdiction to appoint an interim manager as well as receiver, 
and the order asked for was made, subject to the plaintiff giving certain under- 
takings as to carrying on and realising the business and answering for the 
receipts of the manager pending his giving security. Makiiis v. Percy Ibotson 
and Sons, Limited p. 371 

Debentures — Uncalled Capital charged — Power of Company to mak^ calls —Effect 
of Charge agavnti subsequent Judgment Creditors—Priority of Subsequent Scotch 
Creditors over Debenture-holders as to completely cusigned Assets situated in Scot^ 
land.] — A company borrowed from its bankers on the security of two debentures 
charging its uncalled capital. The principal money was repayable at the expira- 
tion of five years or on the company being wound up. The debentures con- 
tained this condition, *' The company shall be at liberty from time to time to 
make and receive payment of any calls." 

Held : That the debentures constituted a valid charge as against the company 
on the uncalled capital from the time they were issued to the bank, and that 
the condition did not affect the bank's right against the company to have any 
money that might be called up appropriated to the bank's debt, and that 
creditors who had obtained judgments against the company subsequently to 
the issue of the debentures but before the principal money became repayable 
were not secured creditors ranking in priority to the bank on calls made by the 
company. 

The company was domiciled in Queensland. Some of its shareholders were 
resident in Scotland. A Scotch company after the issue of the debentures but 
before the principal money became repayable, but after the uncalled capital had 
been called up, brought an action for damages against the Queensland company 
and at once issued a Scotch process known as '' arrestment " against the 
Queensland company's shareholders. By this process the Scotch company 
became, as from the date of the arrestment and to the extent of the damages to 
be awarded in the action, a secured creditor, according to Scotch law, on the 
calls payable by the Queensland company's shareholders. The evidence 
showed that in order to create a security over property in Scotland, Scotch 
law requires either that the property should be placed in the possession of the 
creditor or that an assignment thereof be executed and duly intimated to the 
(lebtor, The Queensland company had not given any intimation to its Scotch 
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■Kareliolders of the charge on the uncalled capital by means of the debentures. 
The laws of Queensland and of England are alike. The Scotch company 
claimed priority of payment over the bank, out of the calls paid by the Scotch 
shareholders of the Queensland company for the amount of damages awarded to 

it in its action. 

add: That the arrestment was by Scotch law equivalent to a completed * 
assignment of the calls due by the Scotch shareholders, and that it was there- 
fore entitled to priority over the debentures which, however valid as a charge 
according to the law of the domicile of the grantor, did not constitute a com- 
pleted assignment of the calls according to the law of Scotland where the calls 
were situated, and that the Scotch company was entitled to the priority it 
claimed. In re Quee^vdand MerccnvtUe and Agency Co., Ex parte Uni(yii Baiih of 
A'if^iralia,, Bx parte Australasian InvestmerU Co p. 394 

Power to] hviid mhiority to give vp security.}— See Wvnding-vp ; In re Empire 
Minhig Co., \ihi supra. 

TyEWE—Be^vt-charge on land in possesdon of liquidating company.]— See iVind" 
ing-up. 
Salary of Managing Director^Proof in Winding-^ip.J—See Manager. 

Damages for wrongful forfeiture of shares,'\-^See Shares. 

DIRECTORS— C^l^antM Act, 1862, Schedule 1, Table A— Appointment of 
Directors by Subscribers to Memorandum of Association — No Meeting necessary — 
Companies Act, 1862, see. lb4^Contributory in respect of Ordinary Shares — 
Books become Evidence to settle ot\ List as Cotvtiibutory in respect of Preference 
Shares.}— In a company whose affairs are regulated by Table A, Schedule 1, to 
Companies Act, 1862, if a majority of the subscribers to the memorandum of 
association are not present at the meeting called to appoint directors, any 
appointment of directors by such meeting is invalid. 

Where all the subscribers assent, it is not necessary for them to meet 
together for the purpose of appointing directors. 

The provisions of Article 62 of Table A, that ''If at any meeting at which an 
election ought to take place, the places of the vacating directors are not filled 
up, the meeting shall stand adjourned till the same day in the next week," are 
directory only. 

K. admitted applying for certain preference shares in a company, and receiv- 
ing an allotment letter, and the allotment book of the company contained an 
entry of the allotment, but there existed no minute of any board meeting 
having been held at which the allotment was made. He was seeking to be 
relieved from liability on the ground of the invalidity of the allotment, but 
had previously been settled on the list of contributories in respect of ordinary 

shares. 

Hdd: That as he was already a contributory in respect of the ordinary 
shares the allotment book was, under the circumstances, evidence against him, 
and that the burden was therefore on him to show that the allotment was not 
validly made, and as he had not done so, he must be settled on the lis of con- 
tributories in respect of the preference shares. In re Great Northern Salt Co. 

p. 46 
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Qt^arum — Directors absent in America—No notice of hoard meeting — Execu- 
tion of deed hy less than quorum — Validity thereof,] — ^A company iasued 
debentures secured on property situated in Nova Scotia. It was subse- 
quently discovered that registration according to Nova Scotian law was 
necessary, and therefore a deed was executed at a board meeting of the company, 
and sent out to Nova Scotia, where it was registered. At this board meeting 
only two directors were present. There were two other directors of the com- 
pany, but no notice of the meeting was sent to them. Of these^ one resided in 
Nova Scotia, and he had been elected a director by the company at a general 
meeting in order to secure his local influence. The other was at the time of 
the board meeting travelling in America, but his address was not known. The 
Articles of Association provided that three directors should form the quorum 
necessary for the transaction of business ; that the continuing directors might 
act notwithstanding any vacancies in their body, as long as there remained 
three directors duly qualified to act ; and that the office of a director should be 
vacated if he absented himself from the board meetings for three calendar 
months without special leave from the directors. In the winding up of the 
company the point was raised whether the d^d was not invalid on account of 
defective execution. 

Held : That under the circumstances there could have been no necessity to 
send notice of the board meeting to the two directors who were in America, and 
that the execution of the deed by the two who had notice and attended was 
valid. Halifax Sugar Boning Co, v. Franklyn . . • . .p. 129 

Directors^ fees — Uepresenlation in prospectus — " Vendor pays all expenses up to 
aUotment " — No allotment — Directors' remuneration to be at a certain rate per 
annum — Fees for one quarter — Funds for payment of fees provided hy directors 
paying up on their own shares — Directors not trustees for company* s creditors-^ 
Companies Act, 1862, section 165.] — ^A company issued a prospectus which stated 
that "The vendor pays all expenses up to allotment." The Articles of Associa- 
tion provided that ''The remuneration of the directors shall be at the rate of 
160{. for each director . . . and in addition thereto the directors shall receive 
further remuneration at the rate of 502. a year for every director . . . for every 
10 per cent, paid by the company upon its ordinary shares." The directors 
did not allot any shares upon the faith of that prospectus. The directors 
held meetings and actively exerted themselves for the benefit of the company. 
Before any shares had been allotted^ they voted themselves a quarter's remune- 
ration at the rate of 1502. per annum out of the company's funds, which, at 
that time, consisted only of the amounts they had become liable for on the 
shares they had themselves agreed to take. They then paid up on their 
shares an amount equal to the fees they had voted themselves and drew 
cheques for the amount. At this time there existed one definite creditor. 
The company was wound up over six months later. The liquidator sought to 
obtain repayment of these amounts taken in fees. No question of fraudulent 
preference arose. 

Held: That the statement in the prospectus did not bind the directors to 

forego claiming their fees out of the funds of the company, if no shares were 

allotted on the faith of the prospectus ; that as they had hond fide done work 

on behalf of the company, they were entitled to vote themselves the quarter's 

C.C, — VOL. n. FF 
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salary at the fixed rate and were not bound to wait till the end of a year ; and 
that directors are not trustees for the creditors, and they were therefore 
entitled to take their fees from the funds their own shares provided for the 
company. In re A. M. Wood's Ship's Woodite FrotectUm Co, . . . p, 164 

Joint and Several LiahilHy — Delusive BalMu^-sheeis — Payment of Divi- 
dends out of Capital — Companies Act, 1862, Schedtde 1, Table A, Article 73 — 
Secretary and Manager's LiahUity — Negligence — Sta;tute of Limitaiions — Resigna" 
tion of Directors — Absence of Power of Board to Accept — Accep^nce by General 
Meeting.'] — Table A in the Schedule to the Companies Act, 1862, does not 
contain any provision as to the resignation of directors. In a company 
governed by Table A, a director sent a letter to the board of directors resigning 
his office. The resignation was ordered to stand over, and was accepted by the 
company at its next general meeting. 

Hdd : That the board had no power to accept the resignation, which therefore 
did not become effective till it was accepted by the general meeting. 

Directors allotted shares to themselves, and subsequently sold their shares at 
a premium, without having paid to the company the moneys due on application 
and allotment. 

Held : That the non*payment of those moneys did not constitute the directors 
trustees of those shares for the company, and that they were therefore entitled 
to retain for themselves the premiums. 

Article 73 of Table A provides that '^ no dividend shall be payable except out 
of the profits arising from the business of the company.*' The directors issued 
balance-sheets whereby it was made to appear, contrary to the facts, that 
profits available for dividends had been earned. No proper valuations of the 
company's property were ever made, but the directors acted on the representa- 
tions of the secretary. Dividends were declared and paid. The company 
brought an action against the directors and the secretary. 

Held : That the directors, in acting as they had done^ were guilty of a breach 
of trust, and that as they had failed to show that the dividends paid had 
been paid out of profits, they must replace the capital they had paid away in 
dividends. 

Held, also, that the secretary had in fact been manager of the company, and 
was liable for negligence, and must pay as damages the amounts improperly 
paid out of its capital in dividends. 

Held, also, that the Statute of Limitations did not apply to limit the liability 
of the directors, but was applicable in the case of the secretary to limit his 
liability to acts done within the six years before the issue of the writ. < 

Declaration that the liabilities of the directors and secretary were joint and 
several. Municipal Freehold Lcmd Co,, Limited v. Pollington . . .p. 307 

Borrowing Powers — Overdraft — Otuirantee of Company's Debt by Directors 
personally — Indemnity- Mortgage,"] — ^A company being in need of an overdraft, 
two of the directors made themselves personally responsible to the bank on 
promissory notes, on the understanding that the company, when called upon by 
them, would by way of indemnity execute a mortgage over part of its property 
in their favour. The same directors guaranteed to certain railway companies 
payment of whatever should become due by the company to the railways for 
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carriage of goods, on a umilar understanding as to indemnity. Some time after 
the bank had given the overdraft and the directors had become liable on the 
guarantees, the company at their request executed a mortgage in their favour. 
Under the memorandum and articles of association the company had power to 
borrow on mortgage of any part of its property and to execute mortgages 
generally for the purposes of the company, and the directors were empowered 
to exercise all the powers of the company, and it was provided that every 
director should be indemnified by the company from all losses and expenses 
incurred by him in or about the discharge of his duty. In the liquidation of 
the company, the two directors had to make payments in respect of the promis- 
sory notes and guarantees to the bank and the railway companies, and they then 
set up their right to indemnity under their mortgage. 

Held : That the overdraft being clearly a borrowing of money, the transac- 
tion, as to the promissory notes, was in substance a borrowing of money on the 
security of the mortgage ; that, as to the guarantees, the company having power 
to execute mortgages for any of the purposes of the company and power to 
indemnify the directors, the execution of a mortgage to indemnify the directors 
was done for the purposes of the company, and that the mortgage was valid. 
In re Pyle JVorkSf Limited, McUwraWi and QotWs Coues . . .p. 327 

Committee of Management — No quorum.'] — See Misfeasance, 

Proof in winding-up for arrears of salary as manager,"] — ^See Manager, 

DJSCLAIMER—Of land by liquidator,}-S&e Winding-iip, 

DISSENT— -AToiicc o/, to sale of company* s property, ]-^BQe Sate* 

DIVIDENDS— Deciaroiion o/]— See Winding-up, 
Interim*] — See Balanee-theet ; Winding-up* 
Payment out of Capital.] — See Di/tectors. 

ESTOPPEL— Cfere(/Jcaii(»M of 8hares.}-^&ee Certification. 

EVIDENOE— BooX:« of Company, against c(m<W6uiory.]— See Director^ 

EXAMINATION — Of Officer of Company^Wiitding-up-^Liquidaitor bringing 
Action — Discovery refused as Premature — Attempt to Obtain Discovery by means of 
an Examinoition under section 115 of Companies Act, 1862 — Discretion of Couri.}-^ 
The liquidator of a company obtained leave to bring an action against another 
oompany. In that action, the secretary of the defendant company was ordered 
to make an affidavit of documents, but the Court refused to allow the liquidator 
to administer interrogatories to the secretary before the statement of defence 
had been delivered. In the meanwhile, the liquidator obtained leave to 
examine the secretary under section H5 of the Companies Act, 1862, and in 
the course of the examination put to him a question which admittedly went 
simply in aid of the discovery which would be given in the action. On 
this ground the secretary refused to answer the question and the matter was 
referred to the judge (Kekewich, J.), who ordered him to answer. The secre« 
taiy appealed. 

F F 2 
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Held: That section 115 gives no right to a liquidator to obtain ' disooTery 
under it ; that the examination and the questions to be put are in the discretion 
of the Court ; that there was no evidence to show that the order to answer 
could at that stage be properly wanted for the purpose of the winding-up, and 
that the order must therefore be discharged. 

Semhle, a person ordered to attend for examination imder section 115 has 
a locus standi to appeal against the order. Observations of M.B. in In re €Md 
Co., 12 Ch. D. 77, doubted. In re North Australian Territory Co, . • p. 239 

EXECUTION — Jfier Commencement of Liquidation^] — See Wiiiding'^ip, 

FEES — Directors payUig upon Iheir Shares to provide Fund for PaymetU of,}^ 
See Directors* 

FICTITIOUS PERSONS— iSfcarw in Names o/.]-.See Shares. 
GUARANTEE— 0/J>e6« of Company hy Directors,}— Bee Directors. 

IDENTIFICATION— 0/Prope»-ey <^rged,]See Debentwes. 
tNOOME-'Or Capital}— See Balance Sheet ; Winding^p. 
INDEMNITY.]— See Directors. 
LNFANT—Shares in Name o/.]— See Shares. 
INJUNCTION— -Ycime of Company,}— See Name. 

JUDGMENT CREDITOR— JKeecu^um 6y, after Cofnmmcement of Liquidaiim.] 
•—See fVinding^up, 

LIABILITY— 0/ Director*.]— See Directors. 
Of Secretary.^ — See Directors, 
On Shares,] — See Contract to take Shares, 

tiEN— (M Shares,]— See Trusts of Shares. 

LIFE ASSURANCE — Life Assurance Company — AmalgamaUon — Mode o 
Accumulating Fwnd from Premiums — Betwm of Deposit — Life Assurance Com* 
panics Act, 1870, section 3.] — By the life Assurance Companies Act, 1870, 
every company established after the passing of the Act in the United Kingdom, 
or commencing after that date to carry on the business of life assurance there, 
is required, before incorporation, to pay into Court a deposit of 20,0001. , which 
is to be returned to the company so soon as its life assurance fund, accumulated 
out of the premiums, amoimts to 40,0002. 

The E. Life Assurance Society paid a sum of 20,0002. into Court under the 
Act. It subisequentiy agreed to an amalgamation with the M. Life Assurance 
Company. The M. Company paid all the E. Society's debts, leaving outstanding 
only the liabilities on the E. Society's policies. The sums assured by these 
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policies amounted to about 260,0002. The holders of all except 2602. had 
agreed to the transfer of their policies to the M. Company. The £. Society 
had not accumulated 40,0002. out of the premiums paid to it. The M. Company 
had accumulated a fund exceeding 100,0002. out of the premiums on its 
policies. On petition for payment of the 20,0002., deposited by the E. Society 
to the M. Company, 

Hdd : That the amalgamation of the two companies did not have the effect 
of making the 100,0002. previously accumulated by the M. Company answer 
the requirements of the Act as to accumulation by the E. Society, and the 
Court directed the petition to stand over, intimating that before that Society's 
deposit of 20,0002. could be paid out of Court to the amalgamated company, 
the proper course would be for this latter to accumulate a further 40,0002. out 
of the premiums on all or any of its policies. In re Scottish Economic Life 
Aimrance Society . . .,...*.*,*. .p. 271 

MANAGER — Winding-up^-Managing Director — Arrears of Salary — Debt not 
due to Member in his character of Member — Froof in Competition with Company's 
other Creditors — Companies Act, 1862, section 33, sttb-section 7.] — ^A managing 
director entitled as such to a special salary under the articles of association 
and his agreement with the company, which articles also required every director 
to be a shareholder, claimed to prove in the winding-up for arrears of his 
•alary in competitiou with the company's other creditors. 

Held: That he was entitled so to prove, and that such arrears were not 
debts due to him ''in his character of a member" within sub-section 7 of 
section 38 of the Companies Act, 1862. In re Dale dh Plant, Limited, PlanVs 
Case p. 25 

Appointment of Interim,'] — See Debentures, 

Liability of] — See Directors, 

MEETING — Notice convening Meetings — Irregularity — Waiver — Mode of eon- 
ducting Meetings,] — By the deed of settlement of a company, twenty-one days' 
notice of the object of an extraordinary general meeting was necessary. Due 
notice of an extraordinary general meeting and of its objects was given ; but 
three days before the meeting, the directors issued a circular which amplified 
the notice and gave the exact wording of the resolution to be proposed. One 
of the proprietors who attended the meeting objected to the resolution, but 
offered to accept it if a proviso which was outside the objects of the meeting 
could be added. He did not frame his amendment into any form of words, 
but the chairman fancying he had grasped its meaning held it to be ultra vires. 
The objecting proprietor raised no objection at the meeting on the ground that 
the resolution as set forth in the circular went beyond the terms of the notice 
convening the meeting, but the resolution having been carried, he brought an 
action in which he objected to the resolution on this ground. 

Hdd : That in order to test the validity of a notice, the meaning put on it 
by those to whom it is addressed must be considered : that the action of 
the plaintiff at the meeting showed the way he understood the notice, and 
th^t b^ such action he l^ iridved an^ irregularity in th^ iiotioe ; also that 
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a chairmaii is not bound to model his prooeedinga strictly on the rules of the 
House of Commons, and that he is allowed to express his opinions in 
deliberative way. Henderson t. Bank of AustraUma .... p. 173 

Meetings — Mode of Conducting — Amendments ruled uUra vires by Chairman — 
Mistaken Huling — Challenge of JRuling by Proposer — Acquiescence — Waiver of 
oH^ection,] — Where a meeting has been duly called having for its object the 
proposal of certain resolutions for the alteration of a company's deed of settle- 
ment, amendments bearing on those resolutions may be proposed at the 
meeting. If the chairman rules that a proposed amendment is ultra vires, the 
shareholder proposing it u not to challenge the ruling, but is left to his legal 
remedy ; and by subsequently voting against the proposed resolutions he does 
not acquiesce in or waive his objection to the ruling. Hetiderson v. Bank of 
Australasia . . « • • p. 301 

Necessity of, for Appointment of Directors,}^ ^ee Directors, 

MEMBER — Debt Due to a.] — See Manager ; and Shares. 

MEMORAKDUM OF ASSOCIATION— -Failure of main object of Company.] 
— See Feiition, 

Power to Mortgage uncalled Capital,] — See Mortgage, 

Power of Sxibscrihers to appoint Directors,] — See Directors, 

Reserve Capital, Provision in, for,] — See Petition, 

MISFEASANCE— Afiafeotanee or Breach of Trust-^Trustee and Manager of 
Savings Bank — Neglect of Rules reqriired by Savings Banks Acts Amendment Act, 
l&oS— Contributory— Companies Act, 1862, sections 165 and 200.}— By section 11 
of the Savings Banks Acts Amendment Act, 1663, provision is made for the 
personal liability of any trustee or manager who neglects or omits to comply 
with the rules and regulations required by the Act to be adopted in the 
maintenance of checks, the audit and examination of accounts and otherwise. 

In the winding up as an unregistered Company under the Companies Acts of a 
savings bank constituted under the above Act of 1863, D., a trustee and 
manager, was found guilty of neglect or omission within the above section. 

Held : That such neglect or omission constituted a misfeasance or breach of 
trust within section 165 of the Companies Act, 1862 ; and an enquiry was 
directed as to what sums of money ought, in accordance with section 165, to be 
contributed by D. to the assets of the bank by way of compensation in respect 
of such misfeasance or breach of trust. 

On application by the liquidator to settle D. on the list as being a contribu- 
tory within the meaning of section 200 of the Companies Act, 1862, 

Held: That D. was not a contributory. In re Cardiff Savings Bank, Davies* 
Case p. 136 

Directors — Misfeasance — Allotment on inadequate Applications for Shares — 
Besignaiions from Board not notified to Applicants for Shares before Allotment — 
Actions for Rescission m^ by Actions for Calls — Delegaiion of Directors' Powers to 
a CommitUe — No quorum appointed — Resign<xtion from Committee — Invalidity of 
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8}ib$equeni AcU of remainder of Committee — Board aUomng mm for Preliminary 
Expenses without considering any Trofper Account — Chmpanies Act, 1862, section 
165.]— Tho applications for shares in a company fell short of expectation, and 
although the whole amount payable on the shares would be inadequate to 
purchase certain property without which the company could not proceed to 
business, and although certain directors named in the prospectus had resigned, 
■till the remaining directors resolved on allotting, and entered into contracts 
for purchasing and repairing the property. In proceedings against the directors 
under section 165 of the Companies Act, 1862, for the invalid and improper 
allotment of shares, the Court held that the allotment could not be made a 
subject of complaint under that section, as no loss was occasioned to the 
company by an act, the only direct result of which was that money was paid on 
the shares to the credit of the company's banking account. 

I^umerous actions were brought against the company by shareholders for 
rescission of their contracts to take shares. The directors, thinking the 
company to be imduly attacked thereby, brought actions against those share- 
holders for calls unpaid, and the Court held that though in so doing the 
conduct of the directors seemed to border on the reckless, still, as they had 
considered the matter and as there had been no proof adduced of want of 
honesty in the line of conduct they had seen fit to adopt, they were not liable 
under section 165. 

Actions were successfully brought against officers of the company for the 
costs of which they were entitled to indemnity from the company. The 
directors, thinking the company wronged by these actions, brought actions 
in the name of these officers against a firm of solicitors for damages for 
maintenance of tlie previous actions. The officers had to pay the costs of these 
new actions, but were reimbursed out of the company's moneys. The Court 
held the conduct of the directors to have been reckless and without excuse, and 
that in paying the costs of the new actions out of the company's moneys they 
had been guilty of misfeasance within section 165 for which they were liable. 

The directors appointed a committee of three of their number to whom they 
delegated '* all and every the jiowers of the directors (other than the power to 
make calls)," but they did not appoint any quorum. One of the three subse- 
quently resigned his directorship, and thereby ceased to be a member of the 
committee. The next day the two remaining members purported to hold a 
meeting of the committee at which they appointed the director who had 
resigned to be manager of the company at a salary. The Court held that the 
presence of the three directors appointed as committee was necessary to the 
validity of the acts of the committee, and that one of them having resigned, 
the acts of the other two were invalid ; that the appointment of the manager 
was therefore invalid, and that the directors who concurred in making pay- 
ments to the manager in respect of salary were guilty of misfeasance within 
section 165 and liable in damages, the measure of which was tho amount of 
salary paid. 

A director was entitled to be repaid by the company for disbursements for 
preliminary expenses in connexion with the company. Without ever con- 
sidering a proper account, the board allowed these expenses at 1,443^., for 
wjiich thepr fwe the director the company's che<}ue. The Court held that the 
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directors who had concurred in making this payment had been gmlty of 
misfeasance within section 165 and were liable to the company for the 1,4432. ; 
and that there must be an enquiry what sums were properly disbursed by the 
directors in respect of the preliminary expenses, such sums to be set off against 
the 1,443Z. and the directors to be ultimately liable only for the balance. In re 
Liverpool Bousehold Stores Aeeociatian • p. 217. 

MISBEPR£SENTATION.]~See CeHification; Contract to take sharte, 

MORTGAGE — Mortgage of tmcaUed Capital^Memorandum and Artidee of 
Asiociation — Winding-up^-Priority — Unsecured Creditors,] — Where a company 
has taken power in its memorandum of association to mortgage its imoalled 
capital, such a charge is valid, even in a winding-up, and against the company's 
unsecured creditors. 

It being doubtful whether such power had been taken in the memorandum, 
the contemporaneous articles of association were looked at to clear up th)a 
ambiguity. In re Pyle Works, Limited p. 32 

Mortgage of uncalled Capital — Power to Mortgage taken in Memorandum and 
Articles of Association — Windiiig'Up — Priority — Unsecttred Creditors,'] — Where, 
by its memorandum and articles of association, a company has power to charge 
its uncalled capital. 

Held (affirming the decision of Stirling, J. ; Lopes, L.J., d'kib.): That such 
a charge is valid, even in a winding-up, and against the company's unsecured 
creditors. 

In a company with a capital limited by shares, the calls which the liquidator 
makes on the shareholders, are calls in respect of unpaid capital, and not in 
respect of any new liability imposed, by the Companies Act, in the winding-up. 
In re Pyle Works, Limited p. 83 

See Directors, 

NAME OF COMPANY— C^ngfe of Company's Name—Certificate of Incorpora^ 
tio^^ under new name gra/nted after Petition for CourVs sanctio/i^ to redudimi of 
capital advertised^ h%it before the hearing — Companies Act, 1862, section 13.] — At 
the time of passing a special resolution for the reduction of its capital, a com. 
pany also passed a special resolution changing the name of the company. The 
petition was advertised in the company's old name, but, before the hearing, the 
Board of Trade had approved of the change of name, the registrar had entered 
the new name on the register, and had issued a certificate of incorporation to 
meet the altered circumstances of the case. At the hearing the Court refused 
to make the order sanctioning the reduction of capital unless an affidavit were 
produced showing that the company had not used the new name, and unless an 
undertaking were given not to use the new name for a period of one month, 
during which the old name with the words " and reduced " was to be used. It 
being found impossible to comply with these requirements, the Court subse- 
quently made the order for reduction, subject to the petition being amended by 
adding therein the new name to the old one, together with the words '* and 
reduced " for one month. In re OaUing Gun^ Limited « . « .p. 114 
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Defendant Registering a netio Chmpany under Kia own Name — Trade Name — 
Ikuiiiess not previously carried on hy defendant — Companies Act^ 1862, section 
20.]— A company^ the principal characteristic of whose name was the name of 
the person who founded the business which the company had purchased, sought 
to restrain the defendant, a person bearing the same name as the founder of its 
business, and who was one of the founder's descendants, but had never carried 
on a similar business on his own account, from registering -a limited company 
under his own name, the company being formed to establish and carry on a 
business similar to that of the plaintiff company. 

- Beld: That the defendant could not, either for yaluable consideration or 
otherwise, confer on a company the right to use his name in connexion with a 
business which he had never carried on and in which he had no interest beyond 
being promoter of the company, of which he was also to be a paid servant, and 
that therefore the injimction asked for must be granted. 

Queers, whether, if the defendant had been carrying on, on his own account 
and under his own name, a business similar to that of the plaintiff company, 
and had sold it and the goodwill to a joint-stock company, that company might 
not be registered under the same name as had previously been used in con- 
nexion with the business. Tussaud v. Tussaud . . • . • p« 1^ 

NEGLIGENCE— Irta5iZ%/<>^-]— Bee Directors, 

NOTICE— 0/ Board Meeting not sent to some Director*.]— See Directors. 

Of Dissent to Sale of Company's Property, ] — See Sale, 

Of Oeneral Meeting — Irregularity.'] — See Meeting, 

Of Trusts of iS^am.]— See Trusts of Quires, 

OFFICER OF COMPANY.]-See Examination. 

PAYMENT— JW Shares in Ccwfc.]— See Cash, 

PETTnOJ!f^Fractiee— Winding-up Order^Pdition first presented or Petition 
first advertisedr-^Priority between,]— ^ere priority of advertisement of a winding, 
up petition will not secure the order being made on that petition. If a creditor, 
with notice of a' previous presentation of another petition, present a second, but 
advertise it before the first, and both are answered for the same day, the 
winding-up order will, in the absence of mala fides, be made on the petition 
-first presented. In re Building Societies Trust, Limited • • • . p. 81 

8har€holder's petitioiv—Jurisdictionr— Companies Act, 1879, section 6— Nature 
of contract thereunder—Working capital exhaustedSubstratum gone — Reserve 
capital liable to be called up only in the event of a Winding-up— Provision contained 
in Memorandum of Association — No Special Besdution — *'Just and equitaUe'^ 
— Companies Act, 1862, section 79.] — A company's Memorandum of Association 
provided, that on its 101. shares into which the capital was divided, 52. per share 
should not be capable of being called up, except in the event of and for the 
purpose of the company being wound up, in accordance with the provisions of 
the Companies Act, 1879, ^00 shades were allotted, and on these the full 



442 



PiaEST OF CASES. 



amount of 12,000L was paid up, leaving a reserve fund of 12,000{. Of the paid 
up capital, only 337^ remained to the company after settling losses and provid- 
ing for liabilities. A shareholder having presented a winding-up petition, 
which, however, was not supported by a majority of the shareholders, and no 
creditors appearing, 

Held : That the Court has jurisdiction to wind up a company on a share- 
holder's petition notwithstanding that it is not supported by a majority of 
shareholders ; 

That where it has become impossible that the company*s business should be 
carried on according to the true intent and meaning of the memorandum of 
association, it is just and equitable that the comi>any should be wound up ; 

That the contract into which a shareholder enters with regard to his co- 
shareholders in a company where a portion of the capital can be called up only 
in the winding-up is, that the trade is to be carried on with a certain amount 
of capital of which he is to contribute a fixed proportion, and on the faith of 
the credit attaching to his liability to contribute a further sum in the event of 
a winding-up ; and that there is not a further contract that the trade shall be 
carried on notwithstanding that the original capital has been exhausted so as to 
carry into active operation the contingent liability to contribute in the event of 
a winding-up ; 

That as in this company the original capital was exhausted and it had become 
impossible to carry on the business which it was formed to carry on, it was 
just and equitable that it should be wound up. In re Bristol Joint Stock Bank, 

pp. 150 ; 205 

Winding-vp — Shareholder's petition — Memorandum of Aisociation — Substratum 
— Discretion of Court — Petition directed to 8t<ind over — (hmpanies Act, 1862, section 
80.] — ^A company issued a prospectus which stated that ''An exclusive conces- 
sion for twenty years from the Government of Portugal has been secured for 
landing and working submarine telegraph cables at the Azores. . . . The 
present issue of capital will be applied in the first place in laying the cable 
between Portugal and the Azores. . . .*' The objects of the company as stated 
in the memorandum of association were {inter alia) (a) ''To establish, maintain, 
and work lines ol telegraphic communication between the Azores, etc." (p) '* To 
establish or promote . . . any other company. . . .'* (q) "To take 
or otherwise acquire or hold shares in any company. . . ." The capital 
subscribed was not sufficient to enable the Azores cable referred to in the 
prospectus to be laid. The company then promoted another company for 
laying a different cable between Halifax and Bermuda, and this cable was about 
^o be laid. The promoting company held a large number of shares in the new 
company, from which it would derive an income as soon as the cable was 
laid. Meanwhile its right to the concession for laying the Azores cable had 
expired, but whether it had become totally void, or only voidable, was not 
clear. There was some slight evidence of negotiations for a renewal of the con- 
cession. On petition for a winding-up order presented by a shareholder, 
whose shares were not paid up in full, and which was supported by a minority 
of shareholders. 

Held : That the substratum of the company was the working of the concession 
referred to in the prospectus as having been acquired from the Portugueio 



SI0E8T OF CASES. 



44S 



GoTemment, and that the other objects in the memoranduia were merely 
ancillaiy tu this one; that the petition must stand over for two months^ and 
that the company must undertake not to enforce payment beforehand of the 
arrears due on shares. In re InUnxatwnal Cable Co p. 183 

In Bankruptcy jy-^QQ Tru^U of Shares, 

PRELIMINARY EXPENSES— /SPwn* wrongfuUy aUomd for, by Directors.]— 
See Misfeasance. 

PREMIUMS ON LIFE ASSURANCE.] -See Life Assurance. 

' • • 
PROFITS— 2>ii«n6w«ww.]— See -ea/iince'S^ee^- Winding-up. 

PROSPECTUS—Properey charged by Debentures, identified ti/.}— See Debentures. 

RATIFICATION— iHUoZtd AUoiment.]See Shares. 

RECONSTRUCTION SCILEME^Winding'Up— Companies Act, X862, section 
161 — Limit of tim>e fixed for Selling-company* s shareholders to apply for 
shares in Purchasing company — Validity thereof.] — A company in liquidation 
passed special resolutions [assenting 'to a scheme of reconstruction, by which 
its assets were to be transferred to a new company, in consideration of 
certain partly paid-up shares in the latter being given in exchange to the 
shareholders in the selling company. A contract was entered into in pursuance 
of these resolutions, and a time was limited therein, within which the share- 
holders in the selling company were to make application for the new shares, 
and, in default of their doing so, were to be excluded from any allotment under 
the scheme. In an action by a shareholder in the selling company who had 
failed to apply within the time limited : — 

Held : That the scheme was not vitiated by the insertion of a limit of time 
within which the option was to be exercised, provided the limit was such as to 
leave the option available for a reasonable time. Poittlethioaite v. Port Philip 
Gold Co p. 10 

DebenturC'holders as Creditors.] — See Debenture-holders; Winding-up. 

RECTIFICATION OF REGISTER]— See J Z^^mene; Shares. 

REDUCTION OF CAPITAL— lUduction of soms Shares only—CaOs in arrear on 
some of the Shares— Form of minute approved by the Court.] — The Court confirmed 
a special resolution for the reduction of a company's capital, wliich reduced the 
ordinary, but not the preference shares. 
Form of minute approved by the Court. In re American Pastoral Cb. . p. 80 

Surrender , and Cancellation of Capital unr^^treserUed by available Assets— Capital 
surrendered and cancelled, being one particular portion only of the entire 
Capital^Companies Acts, 1867 and 1877.]— A company found that the patents 
bought from the vendor, to the company were not of the value paid for them, 
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and that the shares issued in payment therefor, did not represent assets. 
Having power under its articles to reduce capital, the company, as the result of 
negotiations, passed a special resolution for the reduction of its capitid by 
means of a surrender and cancellation of certain fully paid ordinary and 
preference vendor's shares. On petition for an order confirming the proposed 
reduction, 

Held : That there is nothing in the Companies Acts, 1867 and 1877, which 
requires that the reduction should be spread either equally or rateably over all 
the shares in the company, and that the reduction in the manner proposed was 
valid. In re Barrow Hoemaiite Steel Co, (39 Ch. D. 582), followed. In re Unu/n 
Plate Glass Co, (1 Meg. 360 ; 42 Ch. D. 513), not approved. In re Gatting Gun, 
Limited P* 114 

REGISTRATION OF DEBENTURES.]— See DebenUtres. 

RENTCHARGE— On Land in possession of Liquidating Company .]^ See 
Winding-up. 

REPRESENTATIONS- Untru6.]-See CeHiflcation, 

RESERVE CAPITAL.]— See Fetiiion, 

RESERVE FUND.]— See Winding-up. 

RESIGNATION OF DIRE0TORS-wiVb« Notified to ApplicanU for Shares.^ ^ 
Bee Misfeasance, 

From Committee,'\ — See Mirfeasance, 

REVENUE EXPENDITURE.]— See B^iU5€.«^iee<; Winding-up, 

SALARY OF MANAGING DIRECTOR.]— See Manager, 

SALE OF COMPANY'S UNDERTAKING— Oompant« Act, 1862, sections 
161, 162 — Scheme for Transfer of Undertaking — Notice of Dissent — Time for 
Sending.] — Before special resolutions, passed at a general meeting, for winding- 
up a company, and approving a scheme for the transfer of the company's under- 
taking, and appointing the secretary to be liquidator, had become effective by 
the holding of the confirmatory general meeting, a shareholder sent notice of 
dissent, as provided for by section 161 of the Companies Act, 1862, but 
addressed to the secretary as liquidator. No objection was made to the notice 
till one month after the confirmatory general meeting had been held, but there 
was evidence that the notice had been present to the mind of the liquidator 
after he became such by virtue of the confirmation of his appointment by the 
second general meeting. 

Meld : That the notice must be treated as a continuing notice, and that there 
had been a compliance with Companies Act, 1862, section 161. In re London db 
Westminster Bread Co, , . . . . • . . . • p. 30 

SCHEME OF ARRANGEMENT OR RECONSTRUCTION,]— See Becor^ 
9tTucti<m Scheme; Debenture-holders; Sale; Winding-up 
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SfiAL — Bepreteniaiwn not under,] — See Certification, 

SECRETARY— XtaWt^y o/.]— See Directors. 

SHARES — Application for Shares — Invalid Allotment — UnatUhorLied Agent — 
Withdratoal of Application —Sxtbsequent Confirmation of Allotment by Board of 
Directors — Rect^ficaUon of Begister — Applieant Bov/nd — Bules of Supreme Court, 
1883, Order 14.] — Applications for shares, when once accepted by unauthorised 
agents on behalf of a company, cannot be withdrawn, if, subsequently, the 
directors, by a validly passed resolution, confirm the previous acceptance by the 
company's unauthorised agents, as such confirmation relates back to the date of 
the unauthorised acceptance, ratifying it and making it binding on those who 
had applied for shares. 

B. applied for shares which were allotted to him by some of the directors of 
a company at a meeting which the Ck>urt held to have been an invalid meeting, 
so that the allotments then made were likewise invalid. After this invalid 
allotment B. withdrew his application. Some months later the board of 
directorsi at a duly constituted meeting, passed a resolution confirming the 
allotments which had been made invalidly. 

HM (on the authority of Bolton Partners v. Lamhert, 41 Ch. D. 295) : that 
this confirmation related back so as to ratify the invalid allotments, and that 
B.'s attempt to withdraw his application had therefore been nugatory, and that 
his name must remain on the register. 

The writ of summons in an action against B. in the Queen's Bench Division 
was specially endorsed, under 0. 3, r. 6, R. S. C. 1883, for moneys due on 
application and allotment of shares. Leave to defend on paying the moneys 
into Court was given. The condition was not complied with, and judgment 
was signed under Order 14 Two months later, a judgment in the Chancery 
Division decided that the allotment of shares in the company had been invalidly 
made. B. then applied for rectification of the register and that the judgment 
in the Queen's Bench Division should be set aside. 

Held : That this judgment did not preclude B. from applying for rectification 
of the register, and, assuming him to have a case on the merits, would be set 
aside. In re Portuguese Consolidated Copper Mining Co., Badman's <6 Bosan- 
queVs Cases. Portuguese Consolidated Copper Mining Co, v. Badman . p. 65 

Applieation fofc Shares-^Iwodlid Allotment — UnauViorised Agents — VoidahU 
Contract — Company electing to Batify CotUract — Battfying through its AiUho* 
riaed Agents, the Directors — Beasonahle 2\me.] — ^Bm. and Bs. each applied for 
shares in a company on October 23, 1888, and the shsres were allotted on 
October 24. The next day Bm. wrote to the company asking to be let off his 
application, but he did not repudiate the contract ; and the same day Bs. wrote 
to the company objecting to the way in which the allotment had been made ; 
and he paid his allotment money to the company's bankers under protest. On 
April 2, 1889, the Court, in another case in the same company, held that the 
allotment made on October 24 was invalid, as the board meeting of that date 
had not been duly convened. On December 24, 1888, the company commenced 
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an action against Bm. for the money due from him on application and allot- 
ment of his shares. On January 7 a board meeting resolved to issue certificates 
of the shares of Bs., and subsequently the certificates were sent him, but he. 
refused them. On March 7, 1889, a board meeting passed a formal resolution 
ratifying the allotments made at the inyalid meeting of October 24. On motion 
by Bm. and Bs. for rectification of the register of members by removing their 
names, 

Held : By the Court of Appeal (affirming the decision of North, J.), that the 
cases were governed by Bolton Partners v. Lambert, 41 Ch. D. 295 ; that the 
allotments of October 24, having been made by unauthorised agents on behalf 
of the company, was voidable at the option of the principal, and to make them 
binding required ratification by the principal — the company — and within a 
reasonable time ; that the action commenced by the company against Bm. on 
December 24, was evidence of an election by the company to ratify the allot- 
ment made to him ; that the sealing and sendhig the certificates to Bs. on 
January 7 was a ratification by the company, acting through its authorised 
agents, of the allotment made to him ; and that both ratifications were within a 
reasonable time. In re Portuguese Consolidated Copper Mining Co,y Badman^s tt 
Bosanquefs Cases • . • p. 249 

Application for Shares in Names of other Persons — FicUtious Persons — InfanJt 
— Signing Blank Transfer after Majority — No Acquiescence.'] — ^M. applied that 
shares, to which he was beneficially entitled, should be allotted, some to John 
Francis, others to W. and Eliza Aire, and others to Bessie M. He had a son 
whose Christian name was John Francis. His sister Eliza was married to a W. 
Hare, and he had a daughter, an infant, called Bessie. W. and Eliza Hare 
had given him leave to use their names for the purposes of an allotment, but he 
caused the allotment to be made to W. and Eliza Aire. M. subsequently sold 
all the shares, and blank transfers were executed. At this time John Francia, 
the son, was dead ; still the blank transfers of the shares allotted to John 
Francis purported to be executed by John Francis. W. and Eliza Hare did not 
execute the transfers which purported to be executed by W. and Eliza Aire. 
Bessie M., who had then attained her majority, signed the transfers of the 
shares which stood in her name^ but without knowing anything about the 
documents she was asked to sign. M. sent in the transfers to the company for 
registration, but they were never registered, and the names in which the shares 
had originally been allotted remained on the register at the date of the winding- 
up of the company. The liquidator applied to have those names removed, and 
that M. might be settled on the list of contributories instead. 

Ildd: That John Francis and W. and Eliza Aire represented fictitiotte 
persons, and that M. must be settled on the list of contributories in respect of 
the shares standing in those names. Also that although Bessie Manley was a 
real person, she had never assented to be a shareholder, nor acquiesced in being 
on the register after she came of age, that M. had merely made use of her and her 
name, and that he must be settled on the list of contributories in respect of the 
shares standing in her name. In re Yeoktnc^s Con9olBy Manley's Case . p. 74 

ApptieaUonfor.ySee Misfeasance* 
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Forfeiture of Shares— Stares Eesold — Irregularity in Forfeiture — Damages— 
Proof for same in the Liquidation in Competition iclth the other Creditors — Not a 
DAt due to a *' Member'* in his character as such — Companies Act, 1862, section 
38, suh-seetion 7.] — A company forfeited a member's shares irregularly and sold 
them to other persons who were thereupon registered as members in respect of 
them. The articles of association provided that the remedy of any shareholder 
for any irregularity in any forfeiture of shares should be in damages only. At 
the date of the forfeiture the shares were at a premium. In the winding-up of 
the company the person whose shares had been forfeited claimed to prove in 
competition with the oCher creditors of the company for damages estimated on 
the value of the shares at the date of the forfeiture. 

HeUi : That his claim for damages was well founded, and that the amount 
due to him was not due to him in his character of a member, and that sub- 
section 7 of section 38 of the Companies Act, 1862, therefore not applying, he 
was entitled to prove in competition with the other creditors. In re New Chile 
Gold Mining Co p. 366 

FuUy and partly paid — Distribution of Assets among.] — See Winding-up, 

Payment in Cash,"] — See Cash, 

Surrender of,"] — See Reduction of Capital, 

Prrferenee and Ordinary — Bights in Wi7uUng'Up,]—See Winding-up. 

Transfer of,] — See Certificaiion, 

Trusts qf.] — See Truds of Shares, 

BHAEEHOLDER— TTiWiti^up PeUtiofi hy.ySee Petition, 
STATUTE OF LIMITATIONS— -4c<uw/<w Damo^cj.]— See JDirwtor 

SUBSTIIATUM.}-See Petition. 

SUBEENDER— Qf iS«n«n^.]— See Debenture-holders, 
Of Shares. ]— See Bedudion of Capital, 

UMESeasonahle, to Baiify Voidable Ocm^roc^.]— See Shares. 
Notice o/jDtMen<.]— See Sale, 

TRANSFER OF SHARES.]— See Cert\/i4iati<m. 

TRUST DEED — Omission of Schedule describing property.}— ^%q Debentures. 

TRUSTS OF SHARES — Notice of trusts of shares — Company presenting Bank- 
ruptcy Petition against cestui que trust of its shares — Secured Creditor — Lien — 
Companies Actf 1862, secUat^ 30^Bankruptcy Act, 1883, sections 6 and 168.] — 
A company presented a bankruptcy petition against A. In an action by A. 
against B., A» had been declared entitled to recover from B., a registered 
shareholder, shares in the oompany to an amount very largely exceeding the 
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amount of the debt he owed the company. The company ckimed a lien on 
these shares as between itself and B. The registrar held the company to be a 
secured creditor as against A., and as it would not surrender its security nor 
value it in accordance with the Bankruptcy Aot^ 1883, section 6, sub-section 2, 
he dismissed the petition. 

Hdd (on appeal) : That the company was not a secured creditor of A., as 
he was not on its register of members, and section 30 of the Companies Act, 
1862, provides that no notice of any trust shall be entered on the r^^ister. 
Also that the lien the company claimed on the shares as against B., of which he 
was trustee for A. , did not make the company a secured creditor of A. within 
section 168 of the Bankruptcy Act, 1863. In re W, 0. Perkins, Ex parte 
MeaUean ikmta Barbara Mining Co, , . . . • • . . jp. 197 

TUtJSTEE— Breach of Tn«e.]— See Mirfeasance. 
Direeiore not, for company* s creditor,} — See Directors. 

• » • » • ' 

tJNCAJiLED CAPITAL.]— See Mortgage. 

VENDOR — Paying expenses up to JUoimetU.]— See Directors. 

WAIVER— 0&j«citon to Chainnan^s Ruling.]See Meeting. 

WINDING-UP — Rent-charge an Land in Possession of Liquidating Company — 
Not a Debt or Claim Provable within Companies Act, 1862, gection IbS—PosseS" 
sion continued by Liquidators tiU Interest therein disclaimed — Arrears of Bent- 
charge accrtied subseque^iUy to Disclaimer — No Claim thereby established.'] — Land 
subject to a rent-charge became vested by an order made under section 203 of 
the Companies Act, 1862, in the official liquidators of a Building Socieiy which 
had been in possession as mortgagee. At the commencement of the winding-up 
all the rent-charge then payable had been paid! The liquidators continued in 
possession for some time, and duly paid the rent-charge, but the income from 
the land having subsequently become insufficient to pay the rent-charge, they 
obtained from the Court liberty to disclaim the property. They thereupon 
gave notice of disclaimer of all interest in it to the owner of the rent-charge and 
to the occupier of the land. The former claimed to prove in the winding-up for 
arrears of rent-charge accrued after the notice of disclaimer. 

Held (affirming the decision of Bristowe, V.-C, County Palatine of Lan- 
caster) : That the liability to pay the rent-charge depended on the possession of 
the land when the charge became due, and that, there being no arrears due at 
the commencement of the winding-up, there was at that time no debt or claim 
provable against the company within the meaning of section 158 of the Com- 
panies Act, 1862. 

Also, that the facts negatived the possession of the land by the liquidators 
having been an enjoyment for the benefit of the liquidation, and that no daim 
was thus established by the acts of the liquidators subsequently to the com- 
mencement of the winding-up. In re Blackburn and District Ben^ Building 
HiKiety, Ex parte Graham • . . p. 1 
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Jvdgmmt Oredihr-^Bxeeution put in Force c^r (hmmencemeiU of Winding 
np^Cknhpames Act, 1802, HcHon 163.]— A creditor obtained a judgmeat 
against a company. The sheriff entered and took possession of the chattels on 
the company's premises before the winding-up ; but he subsequently, and after 
the presentation of a winding-up petition on whidi an order was made, received 
moneys paid by the public for admission to the company's premises, and out of 
these he paid the execution creditor his debt with costs. 

MM: Tbtkt M to those moneys the execution was put in force when the 
sheriff actually received the moneys, and as this was after the beginning of the 
winding-up, it was void under section 163 of the Companies Act, 1862. In re 
The Opera (XtmtM) p, 215 

OredAix^e satisfied — Balance of AsaeU available for refunding to Shareholdere — 
Two CUueee^FuUy and partly Paid-vp Shares^Imi^e at a Di9count,]—lu con- 
sequence of losses a company went into volxmtary liquidation. After paying all 
its creditors, a certain sum remained to be refunded to its shareholders. Of 
these, there were two classes. One consisted of original shareholders who had 
paid up in full in cash on their 102. shares. The other consisted of shareholders 
to whom lOL shares, credited as fully paid, had been issued at a discount of 7L 
per share some years before the winding-up. The liquidator petitioned the 
Court for directions as to the mode of distributing the fund. 

Held : That though the issue at a discount was illegal, the allottees of those 
shares must, under the circumstances, remain on the register of shareholders ; 
and that the fund must be applied fibnt in repaying 7L per share to those who 
had paid up the full 101, in cash, and when by this means the two classes of 
shareholders should have been reduced to one level, that the balance of the 
fund must be distributed between all the shares equally. In re Hodge^s Die- 
tiUery Co* (L. B. 6 Ch« 51) followed. In re WeymoxUh and Channel Idands 
SUam Packet Co, p. 283 

Creditors satisfied— Balance of Assets available for Distribution among the 
Shareholders — Two dosses — FuUy and partly paid-up Shares — Mode of Distribu- 
tion,'] — A company had two classes of shareholders, one of which had paid up in 
full on their 101, shares, but the other, in pursuance of the special resolutions 
under whi<di their shares had been issued, had paid up only 21, per share, but 
had been credited with having paid up the full 101. per share. In the liquida- 
tion of the company, after paying all the creditors a certain sum remained for 
the shareholders. 

Held (affirming the decision of North, J.) : That the case was governed 
by In re Hodge's DistiUery Co. (L. B. 6 Ch. 51), and that the holders of the 
fully-paid shares were entitled fibnt to receive back 72. per share, after which 
the other shares would rank equally with them against any assets then remain- 
ing to be distributed. In re Weymouth and Channel Idands Steam Packet Co, 

p. 366 

Dividends^Not declared— No Balance Sheets-^ProJUs to v^om th^ hdong— 
Beserve Fund unused— How DiMMe in Liquidaiion^Distinetion between Capit<d 
and Revenue Expenditure,y-A company's articles of association provided that no 
dividends should be paid except out of the profits of the business as shown by 

0,C. — ^VOL. n. GO 
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the balance sheets, and also that the entire net profits of each year should 
belong to the holders of the shares and be divided pro rata and that the 
directors might declare a dividend payable thereout, but that in priority to any 
dividend the directors might set aside out of the profits sums to form a reserve 
fund for the purposes of the company. 

The company went into liquidation in consequence of its undertaking having 
been purchased by another company under statutory powers. After paying all 
its creditors and repaying to its preference and ordinary shareholders all they 
had paid up on their shares, there remained a surplus in the liquidators' hands. 
Part of this surplus represented profits earned by the company during the 
seven months which elapsed between the date of issue of the last balance-sheet 
and declaration of dividend and the date of completion of the purchase. 
Another part consisted of a reserve fund which had been set aside out of profits 
for purposes of the company, i.e. :--(!) depreciation of steamers; (2) insur- 
ance ; (3) canal improvement. It had become unnecessary, owing to the purchase 
of the undertaking, to devote the fund to any of these purposes. Moreover, 
if an adjustment were made as to expenses which, without any resolution 
of the directors, but with their approval, were in the yearly balance sheets 
charged to revenue accotmt but which might have been charged to capital 
account, a f ui-ther part of the surplus would be deemed to arise from profits and 
be distributable by the liquidators as such. Of the profits, the preference 
shareholders were entitled to a fixed dividend of 5 per cent. only. 

Held: That though no balance sheet was made up or dividend declared as to 
the earnings during the seven months, still the profits earned during that time 
must be distributed as to 5 per cent, to the preference shareholders, and as to 
the balance to the ordinary shareholders. 

Held also, that as to that portion of the reserve fund set aside for canal im- 
provements, as it came out of profits it must be distributed as profits ; but thai 
the sums set aside for insurance and depreciation had not come out of profits, 
but were sums which had to be set aside before profits could be ascertained, 
and that that portion of the reserve fund formed part of the property 
of the company and must be distributed as surplus capital in the way 
laid down by the House of Lords in Birch v. Cropper (1 Meg. 372 ; 14 App. 
Gas. 525). 

Held also, that there is no line of distinction as to what is and what is not 
capital expenditure, and as the mode of treating the expenditure in the balance 
sheets had been approved by the directors it could not now be disturbed. In re 
Bridgwaier Navigation Co,, No. 2 p. 334 

Scheme of Arrangement — Approval by Majority of Uebavture-holders — DieteTvtient 
Minority hound — Security to he given vp — Approval of Scheme hy Court — 
Creditors — Joint Stock Compamies ArrangemeiU Act, 1870, section 2.] — Where a 
meeting of the holders of debentures secured on all the property of a company 
in liquidation was called under the provisions of section 2 of the Joint Stock 
Companies Arrangement Act, 1870, and a majority largely in excess of three- 
fourths of those who attended approved the scheme of arrangement submitted 
to the meeting and thereby purported to bind the debenture-holders to give up 
their security. 
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Held (affirming the deciaiou of Norths J.) : that a majority of debenture- 
holders can bind a minority, secured creditors being within the section. In re 
Empire Mining Co. (2 Meg. 191 ; 44 Ch. D. 402) approved. The Court, having 
satisfied itself that the majority of debenture-holders present at the meeting 
acted him&fide in the interests of the class, and that the scheme was reasonable^ 
sanctioned it. In re Alabama, New (Means, Texas and Pacific Junction Bail- 
way Co p. 877 

Examination under Companies Act, 1862, section 115.]— See Examinatiofi. 

" Jmt and Equitable.''}— Bee Petiti<yn. 

Bepudiatiaib of Contract after beginnhig of.] — See Contract to take Glares, 

ScUary of Managing Director — Proof for.] — See Manager, 
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